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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  225 

Summer  Food  Service  Program  for 
Children 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule 
completely  reorganizes  the  regulations 
for  the  Summer  Food  Service  Program 
for  Children  (Program)  to  make  them 
easier  to  understand  and  use.  The 
proposal  also  makes  several  substantive 
changes.  It  requires  State  agencies  to 
establish  for  each  food  service  site 
serving  vended  meals  an  approved  level 
of  meal  service.  Program  sponsors  will 
not  receive  reimbursement  for  meals 
served  in  excess  of  the  approved  levels. 
’This  change  is  intended  to  reduce  waste 
in  the  Program  by  reducing  the  number 
of  excess  meals  claimed  for 
reimbursement  under  the  Program.  The 
requirements  for  State  agency 
monitoring  of  sponsor  and  site 
operations  have  been  changed  to  reduce 
the  burden  of  conducting  reviews  early 
in  the  summer  while  emphasizing  the 
need  for  follow-up  reviews  of  program 
operations.  This  change  is  intended  to 
give  State  agencies  greater  flexibility  in 
utilizing  their  monitoring  resources.  The 
proposed  rule  spells  out  corrective 
action  requirements  for  State  agencies 
dealing  with  meal  service  violations  at 
the  site  level.  These  requirements  will 
assist  State  agencies  in  reducing 
Program  mismanagement  and  abuse. 

The  proposed  rule  will  allow  Food  and 
Nutrition  Service  regional  offices 
(FNSRO’s)  greater  discretion  in  the 
scheduling  of  conducting  management 
evaluations  of  State  agencies. 

Interested  parties  are  offered  the 
opportunity  to  comment  on  this 
proposal. 

DATE:  Comments  must  be  received  by 
December  7, 1980,  to  be  assured  of 
consideration  in  the  final  rulemaking. 

address:  Written  comments  should  be 
sent  to  Jordan  Benderly,  Director,  Child 
Care  and  Summer  Programs  Division, 
Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture.  Washington, 
D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Either  Mr.  Benderly  or  Ms.  Beverly 
Walstrom  at  the  above  address  or  by 
telephone  at  (202)  447-6509.  The  Draft 
Impact  Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  implementing 


each  option  is  available  on  request  from 
either  Mr.  Benderly  or  Ms.  Beverly 
Walstrom  at  the  above  address  or 
telephone  number.  Copies  of  all  written 
comments  will  be  available  for  review 
during  normal  business  hours  at  room 
644,  500  12th  Street  SW.,  Washington, 

D.C.  20250. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  regulation  has  been  reviewed 
under  USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  “not  significant.” 

The  Summer  Food  Service  Program  is 
authorized  by  section  13  of  the  National 
School  Lunch  Act.  Comprehensive 
Program  regulations  were  last  published 
on  January  2, 1979  (44  FR  8).  On  October 
30,  1979  (44  FR  62279),  and  February  1, 
1980  (45  FR  7227),  amendments  were 
published  implementing  the  provisions 
of  Public  Law  96-38,  which  set  a 
deadline  for  the  submission  of  the  final 
claim  for  reimbursement  for  fiscal  year 
1979.  On  January  8, 1980  (45  FR  1844). 
amendments  to  the  regulations  were 
published  which  implemented  the 
changes  in  Program  eligibility  mandated 
by  Public  Law  96-108,  and  made  several 
other  minor  changes. 

This  proposed  rule  comprehensively 
reorganizes  the  regulations  and  makes 
several  changes  which  are  based  on 
Program  experience  and 
recommendations  received  from  various 
sources.  A  30-day  comment  period  is 
afforded  to  allow  interested  people  and 
organizations  to  submit  criticisms, 
favorable  opinions,  and  information  to 
affect  the  regulatory  policies.  All 
interested  parties  should  note  that 
legislation  that  would  make  several 
significant  changes  in  the  Program  is 
currently  pending  in  the  Congress.  If  the 
legislation  is  enacted,  the  Department 
will  publish  appropriate  amendments  to 
Part  225  as  quickly  as  possible. 

Comment  Period 

The  President  has  directed  each 
Executive  Agency  to  adopt  procedures 
to  improve  the  public  comment  and 
rulemaking  process  (Executive  Order 
12044,  issued  March  24, 1978,  at  43  FR 
12661).  Although  the  Executive  Order 
establishes  a  60-day  comment  period  for 
significant  rulemaking,  it  does  allow  for 
shorter  comment  periods  under  certain 
circumstances.  A  shortened  comment 
period  for  this  proposed  rule  will  allow 
timely  publication  of  final  regulations  to 
give  involved  agencies  and 
organizations  at  all  levels  an  adequate 
amount  of  time  to  plan  and  prepare  for 
the  next  summer’s  Program.  The 
Program’s  authorizing  legislation 
mandates  that  final  regulations  be 


published  no  later  than  January  1  of 
each  year.  Therefore,  30  days,  rather 
than  60  days,  are  being  allowed  for 
public  comment.  Accordingly,  the 
Department  is  issuing  proposed 
amendments  to  Part  225  as  follows: 

1.  Reorganization 

In  response  to  numerous  comments 
from  the  public  that  the  Program’s 
regulations  are  difficult  to  use,  the 
Department  decided  to  reorganize  the 
regulations.  The  purpose  of  the 
reorganization  is  to  make  it  easier  for 
those  who  take  part  in  the  Program  to 
find  the  information  they  need  in  the 
regulations. 

The  order  of  sections  of  the  proposed 
rulemaking  flows  from  the  general  or 
administrative  to  the  more  specific  or 
operational  requirements.  The 
regulations  begin  with  the  general 
purpose,  definitions,  and  administrative 
structure  of  the  Program.  The  next  two 
sections  deal  with  financial  and 
commodity  assistance  to  States.  The 
following  13  sections  deal  with  the 
administrative  responsibilites  of  States, 
covering  areas  such  as  the  requirements 
for  the  State  management  and 
administration  plan,  monitoring  and 
corrective  action  requirements,  and 
Program  payment  procedures.  These 
sections  also  include  general 
procurement  standards,  as  well  as 
procedures  for  dealing  with  food  service 
management  companies.  The  next  four 
sections  establish  the  eligibility 
requirements  for  sponsors  and  their 
operational  responsibilities.  The 
regulations  conclude  with  a  section 
containing  miscellaneous  provisions  and 
a  section  listing  the  addresses  of  Food 
and  Nutrition  Service  Regional  Offices 
and  the  States  in  each  region.  Some  of 
the  significant  features  of  the 
reorganization  are  listed  below. 

(i)  All  of  the  provisions  regarding 
payments  to  States  through  Letters  of 
Credit  appear  in  one  section,  §  225.4. 
Previously  the  provisions  appeared  in 
two  separate  sections. 

(ii)  The  procedures  for  the  review  and 
approval  of  applications  have  been 
placed  in  a  single  section,  §  225.8. 

(iii)  All  of  the  contents  of  the  Program 
application  are  brought  together  in 

§  225.9  for  convenient  reference. 

(iv)  State  agency  requirements  for 
Program  expansion  and  assistance 
appear  in  one  section,  §  225.10. 

(v)  All  requirements  for  State  agency 
records  and  reports  are  listed  in 

§  225.11. 

(vi)  Provisions  governing  procedures 
for  payment  to  sponsors  and  giving  base 
rates  of  reimbursement  (not  current 
rates)  are  located  in  §  225.12. 
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(vii)  All  provisions  for  audits  and 
management  evaluations  are  covered  in 
one  section,  §  225.13. 

(viii)  Special  emphasis  is  placed  on 
corrective  action  in  a  separate  section, 

§  225.14. 

(ix)  All  of  the  provisions  dealing  with 
food  service  management  companies, 
including  requirements  for  registration, 
competitive  bidding,  and  the  standard 
contract  are  in  one  section,  §  225.17. 

(x)  In  order  to  make  the  meal  patterns 
easier  to  use,  they  are  presented  in  a 
chart  form  in  §  225.21(b). 

The  reorganization  encompasses  not 
only  a  reordering  of  the  regulatory 
provisions;  but  it  also  includes  a 
rewording  of  many  of  the  paragraphs.  In 
most  cases  the  rewording  is  intended  to 
make  the  provisions  easier  to 
understand  rather  than  to  change  their 
meaning.  (Substantive  changes  are 
discussed  below).  The  Department 
believes  that  this  reorganization  makes 
the  contents  of  the  regulations  more 
readable  and  that  it  will  enhance 
understanding  of  the  Program. 

2.  Assistance  to  States 

a.  Letter  of  Credit.  The  Department 
has  made  two  changes  in  the  Letter  of 
Credit  provisions.  These  changes  only 
affect  provisions  for  payments  to  States 
and  have  no  effect  on  the  procedures  for 
payments  to  sponsors.  The  first  change 
modifies  the  Letter  of  Credit  provision 
for  Program  advance  payments  so  that 
the  regulatory  wording  more  closely 
follows  current  payment  procedures. 
Previously,  the  regulations  called  for 
each  Letter  of  Credit  to  be  equal  to  65 
percent  of  the  amount  of  Program  funds 
that  would  be  needed  in  the  State  for 
one  month's  Program  payments.  The 
proposed  rule  makes  it  clear  that  the 
amount  of  each  of  the  Letters  of  Credit 
for  advance  payments  is  to  be  in  an 
amount  sufficient  to  ensure  that  a  total 
of  65  percent  of  the  amount  of  Program 
funds  that  would  be  needed  in  the  State 
for  the  complete  summer’s  Program,  has 
been  provided,  based  on  the  best 
available  data.  (See  §  225.4(a).) 

The  other  change  is  in  regard  to  the 
second  Letter  of  Credit  for  State 
administrative  funding.  In  the  past,  the 
second  Letter  of  Credit  has  been  in  an 
amount  not  to  exceed  75  percent  of  the 
State  administrative  funds  which  the 
State  expects  to  receive  for  the  summer. 
The  proposed  rule  provides  80  percent 
of  that  amount.  The  increase  is  proposed 
in  order  to  make  the  second  payment 
consistent  with  the  percentage  given  in 
the  provision  for  the  State 
administrative  funding  assurance.  (See 
§§  225.4(g)(2)  and  225.4(j).) 

b.  Special  developmental  projects.  In 
the  past,  Program  regulations  have 


provided  for  funding  of  special 
developmental  projects,  as  allowed  • 
under  Section  10  of  the  Child  Nutrition 
Act  of  1966.  Provision  of  these  funds  is 
at  the  discretion  of  the  Secretary.  The 
funding  allowed  for  this  purpose  in  each 
State  has  been  in  an  amount  equalling 
up  to  one  percent  of  the  Program  funds 
earned  in  the  State  during  the  prior  year. 
However,  serious  concerns  have  arisen 
about  the  effectiveness  of  projects  that 
are  intended  to  lead  to  regulatory 
change  or  Program  improvement,  as 
little  time  is  available  to  study  proposals 
and  only  six  to  eight  weeks  are 
available  to  conduct  the  projects. 
Furthermore,  for  many  States  the 
amount  of  money  involved  is  not 
sufficient  to  conduct  a  well  planned  and 
thoroughly  documented  study.  The 
projets  have  generally  yielded  very  little 
in  the  way  of  useable  results,  while  they 
have  absorbed  a  great  deal  of  staff  time 
in  State  agencies  and  FNSRO’s. 

Therefore,  the  proposed  rule  deletes 
the  provision  of  special  developmental 
project  funding  under  the  Program.  This 
change  is  within  the  discretionary 
authority  provided  to  the  Secretary  in 
the  statute.  The  Department  believes 
that  this  change  is  in  the  best  interest  of 
the  Program  and  will  promote  more 
effective  use  of  Federal  funds. 

3.  Administrative  Requirements 

a.  Approved  levels  of  meal  service  for 
sites.  Audit  reports  from  some  parts  of 
the  country  suggest  that  excess  meals  at 
some  sites  may  run  as  high  as  20  to  30 
percent  of  the  meals  claimed  under  the 
Program.  Excess  meals  have  been  a 
particular  problem  in  programs  serving 
meals  provided  by  food  service 
management  companies,  where 
frequently  too  many  meals  are  prepared 
and  delivered  to  the  sites.  In  self¬ 
preparation  programs  it  is  easier  to 
adjust  the  number  of  meals  prepared  to 
the  number  of  children  in  attendance. 
Regulations  in  previous  years  have 
contained  no  mechanism  for  ensuring 
that  on  a  day-by-day  basis,  sites  serving 
meals  prepared  by  food  service 
management  companies  do  not  have  a 
large  number  of  excess  meals.  In  the 
interest  of  reducing  waste  in  the 
Program  and  providing  sponsors  of 
vended-meal  programs  with  more 
specific  guidance  as  to  the  number  of 
meals  to  have  prepared  and  delivered  to 
their  sites,  the  Department  is  proposing 
to  require  State  agencies  to  set  an 
“approved  level”  of  meal  service  for 
each  site  serving  meals  prepared  by  a 
food  service  management  company. 
These  levels  will  be  the  maximum 
number  of  meals,  including  seconds, 
which  may  be  served  at  the  site  at  a 
given  meal  service. 


The  Department  envisions  the  process 
as  working  in  the  following  manner: 

State  agencies  will  set  an  approved 
level  of  meal  service  for  each  vended 
site  during  the  application  approval 
period.  For  such  sites  which  were  used 
in  the  Program  in  prior  years,  the  State 
agencies  will  base  the  approved  levels 
on  the  historical  record  of  attendance  at 
those  sites  and  other  available 
information.  In  some  instances,  State 
agencies  could  approve  a  site  for  a  level 
higher  than  the  historical  record  would 
dictate,  based  on  changes  in  local 
population  charcteristics  caused  by 
events  such  as  the  influx  of  large 
numbers  of  immigrants,  lay-offs  in  the 
area,  or  the  construction  of  a  new 
housing  development  in  the 
neighborhood,  or  if  the  State  agency 
believes  that  the  site  is  capable  of 
providing  meal  service  to  a  larger 
number  of  children  than  were  served  at 
the  site  in  other  years.  If  proposed  sites 
were  not  used  in  prior  years,  State 
agencies  will  base  these  maximum 
approved  levels  on  their  own  best 
estimates  of  attendance.  These 
estimates  could  result  from  pre-approval 
visits  to  the  sites,  information  provided 
by  the  sponsors,  or  the  historical  records 
of  other  sites  which  operated  in  the 
same  locales. 

State  agencies  are  encouraged  to 
adjust  these  levels  as  circumstances 
warrant  throughout  the  summer,  based 
on  information  either  collected  during 
reviews  or  included  in  sponsor  requests. 
Sponsors  of  vended  programs  are 
required  to  notify  food  service 
management  companies  of  the 
maximum  approved  level  for  each  site 
for  which  they  provide  meals  prior  to 
commencement  of  Program  operations 
and  whenever  adjustments  are  made  to 
those  levels,  so  that  deliveries  may  be 
adjusted  accordingly.  The  State  agency 
is  required  to  maintain  on  file 
documentation  of  any  adjustments  and 
to  send  immediate  written  confirmation 
of  adjustments  to  the  sponsors.  This  will 
help  to  prevent  misunderstanding 
between  the  State  agency  and  the 
sponsor.  Once  approved  levels  are  set, 
State  agencies  will  be  required  to 
disallow  all  meals  in  excess  of  those 
levels  found  at  sites  during  reviews. 

The  idea  of  setting  approved  levels  of 
meal  service  for  sites  is  not  a  new 
element  in  the  Program.  In  fact,  some 
State  agencies  have  administered  the 
Program  in  such  a  manner  for  the  past 
several  years.  Program  experience  in 
those  States  has  demonstrated  that 
establishing  approved  levels  is  an 
effective  mechanism  for  ensuring  that 
sponsors  are  preparing  or  ordering 
meals  for  their  sites  with  the  objective 
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of  providing  only  one  meal  per  child 
and,  thereby,  reducing  waste  in  the 
Program.  So  long  as  State  agencies 
allow  sponsors  to  request  adjustments 
to  these  levels  as  circumstances 
warrant,  approved  levels  should  not 
prevent  sponsors  from  providing  the 
number  of  meals  needed  to  meet  the 
demand  of  their  programs.  As  under 
prior  regulations,  sponsors  are  required 
to  adjust  the  number  of  meals  prepared 
or  ordered  with  the  objective  of 
providing  only  one  meal  per  child.  For 
vended  sites,  sponsors  must  make  these 
adjustments  below  the  approved  levels 
of  meal  service. 

Setting  and  adjusting  these  approved 
levels  should  not  be  a  major  burden  to 
State  agencies.  States  which  have 
imposed  similar  systems  in  the  past 
report,  instead,  that  approved  levels  are 
a  helpful  administrative  tool.  In 
addition,  while  some  added  workload  is 
involved  in  setting  and  adjusting  the 
approved  levels,  the  Department  has 
responded  with  some  adjustments  for 
pre-approval  and  monitoring  visits  by 
States  (see  below).  Approved  levels 
should,  however,  help  alleviate  the 
problems  experienced  by  State  agencies 
in  dealing  with  large  numbers  of  excess 
meals  by  preventing  them  from  being 
delivered  to  sites.  State  agencies  may 
choose,  as  under  prior  regulations,  to 
establish  approved  levels  for  any 
sponsor  which  prepares  its  own  meals. 
(See  §  225. 8(j).) 

b.  Program  assistance /review 
requirements.  The  Department  is  aware 
that  the  State  agency  monitoring 
requirements  for  sponsors  and  sites  in 
current  Program  regulations  impose  a 
major  workload  on  administering  . 
agencies  prior  to,  and  at  the  beginning 
of,  Program  operations.  This  workload 
results  from  the  minimum  number  of 
pre-approval  visits  and  program  reviews 
required  by  the  regulation’s  various 
monotoring  provisions.  Under 
regulations  of  previous  years,  State 
agencies  were  required  to  visit,  prior  to 
approving  the  application,  (1)  all 
sponsors  which  did  not  participate  in 
the  previous  year  or  which  the  State 
agencies  deemed  to  need  such  a  visit;  (2) 
all  new  non-school  sites  located  in  cities 
whose  total  elementary  and  secondary 
public  school  enrollment  exceeds  75,000;' 
and,  (3)  any  new  site  with  a  proposed 
average  daily  attendance  of  more  than 
300  children.  Additionally,  State 
agencies  were  required  to  conduct 
program  reviews  of  (1)  all  sponsors 
which  operate  10  or  more  sites  and,  at  a 
minimum,  an  average  of  15  percent  of 
the  sites  under  those  sponsors,  during 
the  first  four  weeks  of  operations;  (2)  for 
States  earning  more  than  $250,000  in 


State  administrative  funding,  an 
additional  75  percent  of  the  non-school 
sites  and  25  percent  of  the  school  sites 
under  sponsors  which  operate  10  or 
more  sites  and  are  located  in  cities 
whose  total  elementary  and  secondary 
public  school  enrollment  exceeds  75,000, 
during  the  first  four  weeks  of  operations; 
and,  (3)  80  percent  of  the  remaining 
sponsors,  including  an  average  of  10 
percent  of  their  sites,  at  least  once 
during  the  period  of  Progrm  operations. 
(These  monitoring  provisions  appeared 
in  §  225.5(b)(1)— (6)  of  the  1980 
regulations.)  Several  changes  to  these 
monitoring  requirements  are  included  in 
the  proposed  rule. 

The  first  change  reduces  the 
requirements  for  pre-approval  visits  of 
sponsors  and  sites.  The  proposed  rule 
retains  the  first  category  of  pre-approval 
visits,  for  new  applicant  sponsors,  and 
for  sponsors  which  the  State  agency 
determines  are  in  need  of  such  a  visit. 
The  second  category  of  pre-approved 
vistis  (for  new  nonschool  sites  in  cities 
with  school  enrollment  over  75,000)  is 
deleted  from  the  proposal  in  order  to 
free  up  State  agency  administrative 
resources.  The  Department  feels  that 
these  resources  may  be  more  effectively 
used  in  assisting  sponsors  and  sites  with 
special  needs,  prior  to  the 
commencement  of  operations  and  during 
the  crucial  early  phases  of  operations. 
Finally,  the  proposed  rule  modifies  the 
requirement  for  pre-approval  visits  of 
new  sites  with  proposed  average  daily 
attendance  of  more  than  300  children  by 
limiting  the  requirement  to  sites  which 
are  not  schools.  This  change  is  proposed 
in  response  to  comments  and  Program 
experience  indicating  that  school-sites 
are  normally  well  controlled  and  have 
greater  capacity  than  most  other  site 
types. 

The  provisions  for  pre-approval  visits 
described  above  are  minimum 
requirements.  State  agencies  are  urged 
to  conduct  as  many  additional  visits  as 
are  necessary  to  ensure  proper  Program 
operations.  (See  §  225.10(e)(1).)  The 
second  change  relieves  State  agencies  of 
the  burden  of  conducting  reviews  during 
the  first  four  weeks  of  operations  of 
sponsors  with  10  or  more  sites  which 
operated  the  Program  in  the  prior  year 
with  no  significant  problems.  This 
review  burden  included  reviews  of  an 
average  of  15  percent  of  the  sites  of 
these  sponsors.  Although  the 
Department  believes  that  the  often 
substantial  amounts  of  money  involved 
warrant  placing  special  emphasis  on 
large  sponsors,  it  also  feels  that 
sponsors  of  large  programs  which  have 
a  record  of  successful  operations  may 
not  necessarily  need  to  be  reviewed 


during  the  first  four  weeks  of  operation, 
as  opposed  to  later  in  the  summer.  The 
proposed  rule  maintains  the  requirement 
for  reviews  of  sponsors  of  10  or  more 
sites  and  an  average  of  15  percent  of 
their  sites  which  have  operated  with  no 
significant  problems,  but  allows  the 
State  agency  to  conduct  such  reviews  at 
any  time  during  the  period  of  program 
operations.  The  proposed  rule  continues 
to  require  these  reviews  during  the  first 
four  weeks  of  operations  of  sponsors  of 
10  or  more  sites  (1)  which  did  not 
participate  in  the  Program  in  the  prior 
year,  and  (2)  which  the  State  agency 
determines  to  need  these  reviews  due  to 
problems  observed  in  the  sponsors’ 
programs  in  the  prior  year.  (See 
§  225.10(e)(1).) 

The  third  change  deletes  the 
requirement  that  States  expecting  to 
earn  $250,000  or  more  in  State 
administrative  funds  conduct  reviews  of 
75  percent  of  the  non-school  sites  and  25 
percent  of  the  school  sites  under 
sponsors  with  10  or  more  sites  in  cities 
which  have  a  public  school  enrollment 
exceeding  75,000,  during  the  first  four 
weeks  of  operations.  Since  only  three 
States  (California,  New  York,  and 
Pennsylvania)  have  cities  and  Programs 
large  enough  to  be  affected  by  this 
requirement,  the  impact  of  deletion  will 
be  felt  by  only  a  few  States. 

This  provision  originally  was  directed 
at  intensifying  site  review  efforts  in 
States  which  experienced  major 
problems  with  large  urban  programs.  It 
was  particularly  directed  at  improving 
performance  in  New  York  City,  where 
the  most  severe  Program  abuse  had 
occured.  However,  since  that  time,  New 
York  City  has  implemented  statistical 
monitoring  procedures  in  lieu  of 
conducting  site  reviews  under  this 
provision,  as  allowed  under  the 
regulations.  For  this  reason,  the  deletion 
of  this  site  review  requirement  will  not 
affect  New  York  City. 

For  the  other  two  States,  the  proposed 
deletion  will  allow  the  States  to  better 
target  their  monitoring  resources  in 
those  cities.  Instead  of  devoting  almost 
all  of  their  monitoring  efforts  to  meeting 
this  numerical  requirement,  the  State 
agencies  will  be  able  to  direct  their 
efforts  at  itensified  review  and  follow¬ 
up  of  sponsors  and  sites  most  in  need  of 
attention. 

The  programs  in  the  big  cities  of  these 
States  are  often  operated  by  private 
sponsors  which  contract  with  food 
service  management  companies.  These 
sponsors  have  been  associated  with 
high  levels  of  waste  and 
mismanagement  and  have  therefore 
required  extensive  monitoring  by  State 
agencies.  The  Department  believes  that 
the  requirement,  described  earlier  in  this 
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preamble,  that  State  agencies 
established  maximum  approved  levels 
for  meal  services  at  sites  serving  vended 
meals  will  contribute  significantly  to  the 
reduction  of  such  abuses.  For  these 
reasons,  the  Department  is  proposing 
the  deletion  of  this  site  review 
requirement. 

The  fourth  change  reduces  the  number 
of  program  reviews  State  agencies  are 
required  to  conduct  of  sponsors  with 
fewer  than  10  sites,  from-an  average  of 
80  percent  to  70  percent  of  the  sites  of 
such  sponsors.  This  change  is  proposed 
to  lessen  the  administrative  burden  on 
State  agencies.  In  choosing  which 
sponsors  to  review,  the  State  agency  is 
directed  to  consider  whether  or  not  a 
sponsor  was  reviewed  during  the  prior 
year.  This  will  prevent  the  problem  of 
any  sponsor  going  unreviewed  over  a 
period  of  several  years. 

These  changes  in  monitoring 
requirements  are  designed  to 
accomplish  several  objectives.  First, 
some  reduction  in  State  agency 
workload  is  needed  in  view  of  the  added 
workload  required  to  implement  the 
provision  for  establishing  and  adjusting 
the  maximum  approved  levels  of  meal 
service  for  sites  serving  vended  meals. 
The  Department  believes  that  the 
establishment  of  maximum  approved 
levels  of  meal  service  for  sites  serving 
vended  meals  is  likely  to  deal  more 
effectively  with  the  problem  of 
overordering  and  excess  meals,  perhaps 
the  most  frequent  violation  in  the 
Program,  than  would  the  retention  of  the 
prior  monitoring  requirements.  (See 
§  225.10(e)(2)(ii).) 

In  addition,  these  modifications  in 
monitoring  requirements  would  provide 
State  agencies  with  greater  flexibility  in 
allocating  their  monitoring  resources. 

The  Department  believes  that  by 
reducing  the  workload  imposed  by 
minimum  numbers  of  pre-approval  visits 
and  some  of  the  burden  of  the  initial 
program  reviews,  more  State  agency 
resources  can  be  marshalled  for  the  task 
of  follow-up.  Therefore,  the  proposed 
rule  emphasizes  the  importance  of 
follow-up  efforts  in  ensuring  corrective 
action  on  program  deficiencies. 

c.  Reviews  by  sponsors.  The  proposed 
rule  expands  the  number  of  items  which 
State  agencies  must  include  in  the  forms 
to  be  completed  by  monitors.  New  items 
required  in  the  forms  include  the  number 
of  meals  prepared  or  delivered,  the 
number  of  meals  served  to  children,  and 
any  deficiencies  noted.  These  are  added 
to  the  requirements  for  the  form  to 
emphasize  the  importance  of  thorough 
monitoring  by  sponsors  and  to  improve 
the  quality  of  the  information  gathered 
on  the  forms.  They  are  especially 
important  for  the  purpose  of  ensuring 


that  the  approved  levels  of  meal  service 
are  not  exceeded.  State  agencies  are 
urged  to  add  any  other  items  to  their 
monitor  review  forms  which  they  feel 
will  help  to  achieve  these  objectives. 

(See  §  225.10(e)(6).) 

d.  Audits.  Many  Regional  Offices  and 
State  agencies  have  suggested  that  the 
$50,000  level  is  no  longer  adequate  as  a 
measure  for  determining  which  sponsors 
need  to  be  audited  annually  and  is, 
therefore,  resulting  in  an  ineffective  use 
of  Program  funds.  Program  regulations 
for  prior  years  required  sponsors  which 
expected  to  earn  $50,000  or  more  in 
reimbursement  to  arrange  for  an  audit  of 
their  programs  every  year  and  allowed 
them  to  claim  the  costs  of  their  audits  as 
an  administrative  cost  under  the 
Program.  State  agencies  were  required 
to  arrange  for  audits  of  other  sponsors 
every  other  year,  with  certain 
exemptions,  and  the  costs  of  these 
audits  were  paid  out  of  the  State’s 
administrative  funds.  The  effect  of 
inflation  since  the  $50,000  level  was 
established  in  1977  justifies  raising  it  to 
$75,000,  as  a  sponsor  earning  $75,000  in 
Program  payments  in  1981  would 
operate  a  program  about  the  same  size 
as  that  of  a  sponsor  which  earned 
$50,000  in  1977.  For  this  reason,  the 
Department  proposes  to  require  annual 
audits  of  all  sponsors  which  expect  to 
earn  $75,000  or  more  in  Program 
reimbursement. 

Although  the  Department  realizes  that 
the  effect  of  raising  this  level  will  be  an 
increase  in  the  number  of  biennial 
audits  which  State  agencies  must 
arrange  and  pay  for  out  of  State 
administrative  funds,  we  feel  the 
resulting  savings  to  the  Program  by 
eliminating  unnecessary  annual  audits 
warrants  increasing  the  level  at  this 
time.  Also,  the  Department  is  concerned 
that  many  sponsors  whose  programs 
have  experienced  only  minimal  growth 
over  the  past  few  years  have  been 
unduly  burdened  with  the  responsibility 
for  having  an  audit  conducted  of  their 
programs  every  year  merely  because 
inflation  has  raised  their  level  of 
reimbursement  to  $50,000  or  more.  The 
Department  solicits  comments  on  the 
adequacy  of  the  proposed  $75,000  level. 
(See  §  225.13(a).) 

e.  Management  evaluations.  The 
regulations  for  1980  required  that  FNS 
Regional  Offices  conduct  a  management 
evaluation  of  each  State  agency’s 
Program  administration  prior  to  the 
initiation  of  Program  operations.  The 
Department  is  concerned,  however,  that 
for  some  States  a  pre-operational 
evaluation  may  not  be  sufficient  to 
ensure  that  management  problems  are 
noted  and  corrected.  In  some  cases,  it  is 


necessary  to  observe  a  State  agency's 
management  practices  in  operation. 

For  this  reason,  the  proposed  rule 
allows  the  Regional  Offices  to  conduct 
management  evaluations  either  prior  to 
or  during  the  first  six  weeks  of  Program 
operations.  Regional  Offices  are 
directed  to  choose  the  time  that  they 
believe  will  be  the  most  effective  for 
evaluating  each  State's  management 
systems.  The  Department  believes  that 
by  giving  Regional  Offices  this 
flexibility,  the  management  evaluations 
can  be  made  more  useful  as  a 
management  tool.  The  proposed  rule 
also  requires  the  Regional  Offices  to 
conduct  a  follow-up  evaluation  if  the 
management  evaluation  reveals  serious 
problems  in  the  State’s  administration  of 
the  Program.  The  purpose  of  the  follow¬ 
up  evaluation  will  be  to  assist  States  in 
ensuring  that  appropriate  corrective 
action  is  taken.  In  addition,  the 
proposed  rule  provides  Regional  Offices 
with  authority  to  require  the  State 
agency  to  submit  on  20  days  notice  a 
corrective  action  plan  regarding  serious 
problems  as  served  during  any  phase  of 
the  management  evaluation.  This  is 
intended  to  address  problems  which 
require  immediate  attention.  (See 
§  225.13  (c)  and  (f).) 

f.  Corrective  actions  procedures. — (i) 
Tolerance  level.  In  the  past.  Program 
regulations  have  required  State  agencies 
to  disallow  all  meals  which  were  served 
in  violation  of  meal  service 
requirements.  State  agencies  have  often 
faced  the  dilemma  of  being  required  by 
the  regulations  to  disallow  meals  when 
the  violations  observed  involved  only 
minor  infractions  which  occurred 
inadvertently  or  larger  infractions  which 
resulted  from  events  clearly  beyond  the 
sponsor’s  control  In  such  situations,  the 
State  agencies  have  been  forced  either 
to  penalize  the  sponsor  for  the  minor 
infractions,  or  to  ignore  the  violations 
and  allow  reimbursement  for  the  meals, 
contrary  to  the  regulations.  To  deal  with 
this  problem,  the  proposed  rule  provides 
State  agencies  with  some  flexibility  for 
addressing  violations  which  are 
observed  during  a  site  review.  The 
proposed  rule  continues  to  authorize  the 
State  agency  to  disallow  all  meals 
served  in  violation  of  the  meal  service 
requirements.  As  an  option  to  such 
action,  the  proposed  rule  also  provides 
State  agencies  with  authority  to  allow 
sponsors  to  claim  any  meals  found 
during  the  review  to  be  in  violation  of 
Program  requirements  if  the  aggregate  of 
meals  served  in  violation  does  not 
exceed  five  percent  of  the  total  number 
of  meals  provided  at  the  meal  service.  If 
more  than  five  percent  of  the  meals  at 
the  site  are  found  to  violate  Program 
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requirements,  however,  all  of  the  meals 
in  violation  will  be  disallowed  for 
reimbursement.  The  proposal  requires 
that  whenever  the  State  agency  chooses, 
in  accordance  with  this  provision,  to 
allow  meals  served  in  violation,  it  shall 
require  the  sponsor  to  take  immediate 
corrective  action  to  ensure  that  the 
violations  do  not  recur. 

This  proposal  will  provide  State 
agencies  with  some  flexibility  for 
dealing  with  infractions  occurring  on  a 
small  scale  (i.e.,  below  a  level  of  five 
percent).  At  the  same  time,  it  will  help  to 
reduce  Program  abuse  by  clearly 
defining  the  boundaries  for  tolerance  of 
violations.  With  a  standardized 
tolerance  policy,  State  agencies  will  not 
be  tempted  to  reimburse  sponsors  for 
meals  in  violation  of  the  meal  service 
requirements  when  the  violations 
observed  during  a  site  review  occur  on  a 
larger  scale.  Since  Program  violations  of 
a  greater  magnitude  sometimes  occur  as 
a  result  of  unusual  circumstances  clearly 
beyond  the  sponsor’s  control,  the 
proposed  rule  allows  State  agencies  to 
reimburse  sponsors  for  meals  in 
violation  of  the  meal  service 
requirements  in  excess  of  the  five 
percent  level  due  to  such  unusual 
occurrances.  Such  circumstances 
include  natural  disasters,  severe 
weather  conditions,  or  other 
unforseeable  events.  The  proposed  rule 
requires  that  whenever  the  State  agency 
allows  a  sponsor  to  claim  meals  in 
violation  of  the  meal  service 
requirements  in  excess  of  five  percent  as 
allowed  under  this  provision,  the  State 
agency  shall  document  in  its  files  the 
reasons  for  allowing  the  higher 
tolerance. 

The  only  meal  service  violation  which 
may  not  be  included  in  the  five  percent 
tolerance  is  meals  served  in  excess  of 
the  approved  level  of  meal  service 
established  for  vended  sites.  All  meals 
served  in  excess  of  the  site’s  approved 
level  must  be  disallowed.  Service  of 
seconds,  as  allowed  under  §  225.20(d),  is 
not  a  violation,  and  is  therefore  not  to 
be  included  in  the  tolerance  level. 

The  Department  has  considered 
allowing  a  tolerance  level  of  either  five 
or  ten  percent.  The  five  percent  level  has 
been  proposed  because  the  Department 
believes  that,  in  the  interest  of 
accountability,  the  lower  tolerance  is 
preferable.  At  the  same  time,  the 
Department  recognizes  that  the  five 
percent  level  may  be  rather  rigid,  since 
it  represents  an  aggregate  of  all  types  of 
meal  service  infractions.  The 
Department  is  especially  interested  in 
comments  on  the  adequacy  of  the  five 
percent  level  and  on  the  advisability 


and  feasibility  of  establishing  tolerance 
levels. 

(ii)  Termination  of  sponsors.  In  prior 
years,  regulations  have  required  State 
agencies  to  deny  applications  of 
sponsors  identifiable  through  their 
organizations  or  principals  which  at  any 
time  participated  in  the  Program  and 
were  determined  by  the  State  agency  to 
be  seriously  deficient  in  their  operation 
of  the  Program.  The  proposed  rule 
changes  the  provision  in  several  ways. 

First,  prior  regulations  have  only 
stated  that  serious  deficiencies  in  the 
operation  of  the  Program  are  grounds  for 
disapproval  of  applications.  The 
proposed  rule  makes  it  clear  that  serious 
deficiencies  in  the  operation  of  any 
Federal  child  nutrition  program  are 
grounds  for  disapproval  and  are  also 
grounds  for  the  termination  of  sponsors 
which  are  operating  the  Program. 
However,  State  agencies  are  required  to 
afford  the  sponsor  every  reasonable 
opportunity  to  correct  its  problems 
before  initiating  termination  procedures. 
This  proposed  change  clarifies  the 
provision  in  prior  regulations 
(§  225.18(b))  of  the  regulations  for  1980 
requiring  the  State  agency  to  terminate 
sponsors  which  fail  to  comply  with  the 
conditions  of  the  Program. 

Regulations  in  prior  years  required  the 
State  agency  to  deny  the  application  of 
a  sponsor  determined  at  any  time  to 
have  been  seriously  deficient.  This  was 
effectively  a  permanent  exclusion  from 
the  Program  of  any  sponsor  determined 
seriously  deficient.  The  proposed  rule 
limits  this  period  of  mandatory 
exclusion  from  the  Program  to  three 
fiscal  years.  In  addition,  to  provide  some 
flexibility  for  dealing  with  sponsors 
which  have  been  determined  seriously 
deficient,  the  proposed  rule  allows  the 
State  agency,  with  FNSRO  concurrence, 
to  approve  the  application  of  a  sponsor 
determined  to  have  been  seriously 
deficient  before  the  expiration  of  three 
fiscal  years  if  the  State  agency  is 
convinced  that  the  sponsor  has  taken  all 
corrective  actions  needed  to  prevent 
recurrence  of  the  deficiencies.  The 
Department  is  proposing  this  change  in 
order  to  allow  deficient  sponsors  a 
reasonable  opportunity  to  improve  their 
programs  and  regain  eligibility.  At  the 
same  time,  the  State  agency  should  be 
circumspect  in  considering  early 
readmission  of  an  applicant  which  has 
been  found  to  be  a  seriously  deficient 
sponsor.  • 

(iii)  Termination  of  sites.  The 
Department  has  received  several 
requests  that  the  new  regulations  clearly 
spell  out  provisions  governing  the 
termination  of  site  participation  in  the 
Program.  The  proposal  addresses  this 
issue  by  specifying  two  situations  in 


which  the  State  agency  must  terminate  a 
site. 

The  first  such  situation  is  when  the 
sponsor  fails  to  take  corrective  action  on 
Program  violations  noted  in  a  State 
agency  review  report.  Under  the 
regulations  for  prior  years,  State 
agencies  have  not  been  provided  with 
clear  regulatory  authority  to  enforce 
corrective  action  on  the  part  of  the 
sponsor,  other  than  by  disallowing 
meals.  The  proposed  provision  will  lend 
strength  to  State  agency  efforts  to 
improve  site  performance  through 
corrective  action.  The  second  situation 
in  which  the  State  agency  is  required  to 
immediately  terminate  a  site's 
participation  is  whenever,  due  to 
conditions  at  the  site,  the  health  or 
safety  of  the  children  is  imminently 
threatened. 

The  proposed  rule  also  requires  the 
State  agency  to  notify  the  appropriate 
food  service  management  company,  if 
applicable,  of  the  site's  termination 
within  48  hours  of  taking  such  action. 
This  is  intended  to  guarantee  that  food 
service  management  companies  are 
informed  of  terminations  in  a  timely 
manner.  (See  §  225.14(c), (f),  and  (g).) 

g.  Claims  against  sponsors.  Program 
regulations  in  prior  years  have  required 
State  agencies  to  recover  any  improper 
payments  in  excess  of  $35  made  to 
sponsors  but  have  not  identified  specific 
procedures  and  time  frames  for  recovery 
of  such  payments.  The  proposed  rule 
provides  a  minimum  procedure  and 
schedule  for  State  agency  demands  for 
repayment.  The  State  agency  shall,  at  a 
minimum,  make  three  written  demands 
of  the  sponsor  for  the  return  of  improper 
payments.  The  demands  are  to  be  made 
at  30  day  intervals.  If  the  State  agency 
has  received  no  satisfactory  response 
from  the  sponsor  within  90  days  of  the 
initial  demand,  the  State  agency  must 
refer  the  claim  against  the  sponsor  to 
the  appropriate  legal  authorities.  The 
State  agency  may  use  its  own 
procedures  for  the  recovery  of  improper 
payments  as  long  as  they  meet  the 
minimum  procedures  described  above. 
The  Department  is  proposing  these 
requirements  in  order  to  provide  State 
agencies  with  clear  guidance  and  to 
ensure  prompt  recovery  of  improper 
payments.  (See  §  225.15(b).) 

h.  Appeal  procedures.  The  proposed 
rule  makes  several  changes  in  the 
minimum  procedures  for  granting  a  fair 
hearing  to  sponsors  of  food  service 
management  companies  which  request  a 
review  of  a  State  agency  decision. 
(Decisions  which  may  be  appealed  are 
listed  in  §  225.16(a).)  The  first  change  is 
a  requirement  that,  if  the  sponsor  or 
food  service  management  company 
wishes  to  submit  written  documentation 
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refuting  the  State  agency’s  decision,  it 
must  do  so  within  seven  days  of 
submitting  its  request  for  a  review.  This 
change  is  made  simply  to  ensure  that 
documentation  is  submitted  in  sufficient 
time  to  allow  the  review  official  to 
examine  it  and  hold  the  review  within 
14  days  of  receiving  the  request  for  a 
review,  as  is  required  under 
§  225.16(b)(7).  The  time  restrictions  are 
necessary  in  order  to  make  a  quick 
resolution  of  the  review  possible.  Quick 
resolution  is  essential  because  of  the 
short  duration  of  the  Program. 

The  second  change  in  the  fair  hearing 
procedures  included  in  the  proposed 
rule  is  a  requirement  that  the  State 
agency  provide  the  appellant  five  days 
advance  written  notification  of  the  time 
and  place  of  the  hearing,  sent  by 
certified  mail,  return  receipt  requested. 
This  provision  is  proposed  with  the 
intention  of  providing  the  sponsor  or 
food  service  management  company  with 
enough  time  to  prepare  for  the  hearing 
and  travel  to  its  location.  Again,  the 
amount  of  time  allowed  is  under  the 
constraints  of  the  schedule  for 
completion  of  the  appeal  process.  (See 
§  225.16(b)(4)  and  (6).) 

The  third  change  is  the  inclusion  of  a 
requirement  that  a  representative  of  the 
State  agency  be  allowed  to  attend  any 
hearing.  This  change  is  proposed  in 
response  to  comments  from 
administering  agencies  that,  because 
State  agencies  have  not  had  the 
opportunity  to  respond  to  arguments 
appellants  raise  during  hearings,  review 
officials  sometimes  have  not  had  the 
benefit  of  the  State  agency’s  response  to 
arguments  raised  by  the  appellant.  The 
proposed  change  will  help  to  provide  for 
an  equitable  fair  hearing  procedure.  (See 
§  225.16(b)(5).) 

Finally,  the  proposed  rule  raises  the 
number  of  days  in  which  the  review 
official  must  make  a  final  determination, 
following  a  hearing,  from  three  to  five 
days.  This  change  is  intended  to  provide 
review  officials  with  more  time  to 
carefully  consider  all  of  the  evidence 
submitted  and  to  render  a  decision.  The 
Department  believes  that  the  two-day 
increase  in  the  time  allowed  for  the  final 
determination  will  not  impose  an 
unnecessary  hardship  on  appellants. 

(See  §  225.16(b)(10).) 

i.  Nondiscrimination.  The  proposed 
rule  contains  a  new  section  concerning 
the  State  agency’s  responsibility  to 
comply  with  the  Department’s 
nondiscrimination  regulations,  which 
were  issued  pursuant  to  Title  VI  of  the 
Civil  Rights  Act  of  1964.  This  section 
also  provides  the  address  of  the  contact 
person  to  whom  complaints  of 
discrimination  based  on  race,  color,  or 
national  origin  must  be  referred  by  State 


agencies.  Although  this  information  has 
not  been  included  in  prior  regulations, 
its  inclusion  in  the  proposed  rule  does 
not  signal  a  change  in  policy.  As  before, 
State  agencies  are  responsible  for 
collecting  racial  and  ethnic  participation 
data,  public  notification  of  the 
nondiscrimination  policy,  reviews  to 
ensure  compliance,  and  referral  of 
complaints  to  FNS’s  Washington  office. 
This  new  section,  in  effect,  simply  alerts 
State  agencies  to  the  areas  of  Civil 
Rights  compliance  for  which  they  are 
responsible.  Specific  instructions 
regarding  these  areas  of  compliance  will 
be  issued  by  the  Department  at  a  later 
date.  (See  §  225.10(h).) 

4.  Sponsor  provisions 

a.  Claims  for  meals  examined.  The 
proposal  formalizes  the  Department’s 
policy  which  allows  sponsors  to  receive 
reimbursement  for  meals  which  are 
examined  for  meal  quality  by  the  State 
agqncy,  auditors,  or  local  health 
authorities  and  are  found  to  meet  the 
meal  pattern  requirements.  State 
agencies  may  deal  with  meals  examined 
and  found  to  be  deficient  in  accordance 
with  their  normal  procedures  for 
deficient  meals.  (See  §  225.12(d).) 

b.  Site  personnel.  Regulations  in  prior 
years  have  required  that  sponsors  hold 
training  sessions  for  their  administrative 
and  site  personnel  and  that  no  site  be 
allowed  to  operate  until  site  personnel 
have  been  trained.  The  proposed  rule 
clarifies  this  requirement  by  mandating 
that  each  site  shall  have  present  at  each 
meal  service  at  least  one  person  who 
has  received  the  required  training.  If  a 
turnover  of  site  personnel  occurs  the 
sponsor  will  be  required  to  ensure  that 
the  new  site  personnel  have  been 
trained  in  Program  requirements.  (See 

§  225.20(i).) 

c.  Simultaneous  service  of  meals.  The 
current  policy  of  directing  sponsors  to 
serve  only  one  meal  at  a  time  to  children 
is  clarified  by  a  provision  in  the 
proposed  rule.  While  sponsors  must 
plan  for  and  prepare  or  order  meals  with 
the  objective  of  providing  only  one  meal 
per  child,  the  regulations  have 
recognized  that  allowance  must  be 
made  for  unusual  and  unexpected 
fluctuations  in  attendance  and  have 
allowed  the  service  of  seconds  to 
attending  children  in  such  cases.  The 
proposed  rule  stipulates  that  when 
seconds  are  served,  they  may  only  be 
served  after  all  children  have  received 
their  first  meals.  This  is  intended  to  help 
prevent  a  situation  in  which  some 
children  will  go  unfed,  because  they 
arrive  late  or  are  last  in  line,  while 
others  get  two  meals  due  to  the 
simultaneous  service.  This  should  also 
help  to  prevent  site  personnel  from 


encouraging  children  to  overeat  by 
presenting  them  with  more  food  than 
they  need.  (See  §  225.20(d).) 

d.  Meal  pattern  requirements.  The 
proposed  regulations  present  the  meal 
component  and  portion  requirements  for 
the  various  meal  types  in  chart  rather 
than  narrative  form.  This  change  in 
format  is  designed  to  achieve  greater 
clarity  and  to  facilitate  quick  reference. . 
(See  §  225.21(b).)  Some  of  the  newly 
established  meal  pattern  requirements 
of  the  National  School  Lunch  Program 
(NSLP)  (issued  at  45  FR  32502)  have 
been  incorporated  into  the  Program.  The 
proposed  rule  includes  the  NSLP’s  new 
nutritional  equivalencies  for  various 
foods,  including  the  amount  of  eggs  and 
cooked  dry  beans  and  peas  needed  to 
provide  the  protein  equivalent  of  the 
meat/meat  alternate  requirement.  The 
recommendation  in  NSLP  meal  planning 
guidance  that  the  amount  of  fat,  sugar, 
and  salt  be  kept  at  a  moderate  level  and 
the  new  yield  standards  established  in 
NSLP’s  Food  Buying  Guide  will  be 
included  in  future  Program  guidance 
materials. 1  These  changes  are  based  on 
the  most  recent  nutritional  information 
available  and  can  be  readily 
accommodated  by  the  Program.  (See 
§  225.21(b).) 

Other  changes  in  the  NSLP  meal 
pattern  requirements  are  not  being 
incorporated  into  the  Program  because 
they  do  not  lend  themselves  to  the 
manner  in  which  the  Progam  operates. 
For  instance,  the  NSLP’s  weekly,  rather 
than  per  meal,  bread  requirement  would 
be  difficult  to  implement  as  the  Summer 
Program  is  often  provided  at  open  sites 
where  no  enrollment  records  are  kept. 
Since  the  Program  is  most  commonly 
operated  at  unenrolled  sites  or  parks 
which  are  frequented  by  the  entire 
neighborhood  and  where  attendance 
fluctuates  from  day  to  day,  there  is  no 
way  of  knowing  whether  or  not  a 
nutritional  requirement  based  on  more 
than  one  meal  is  being  met.  Likewise, 
the  NSLP’s  portin  size  requirements 
which  divide  participants  into  five  age 
groups  would  be  nearly  impossible  to 
implement  in  the  Program.  Incorporation 
of  NSLP  portion  size  requirements  by 
age  group  in  the  Summer  Program  would 
have  required  site  supervisors  to 
estimate  the  next  day’s  attendance  by 
each  age  group,  a  task  the  Department 
does  not  believe  should  be  imposed  on 
them.  It  would  also  complicate  the 
production  of  meals,  and  for  vended 
programs  it  might  increase  the  cost  of 
meals. 


1  It  should  be  noted  that  several  pages  have  been 
withdrawn  from  the  Food  Buying  Guide.  The 
withdrawn  pages  are  not  a  part  of  the  Buying  Guide, 
and  will  not  be  reflected  in  SFSP  guidance 
materials. 
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The  proposed  rule  also  amends  the 
provision  dealing  with  varying  portion 
sizes  relative  to  the  greater  or  lesser 
food  needs  of  children.  In  prior  years, 
the  regulations  included  a  provision 
allowing  the  State  agency  to  permit 
sponsors  to  serve  varied  portion  sizes 
“in  accordance  with  the  age  levels  of  the 
children  served.”  Such  variations  were 
to  be  allowed  for  meals  served  to 
children  under  10  or  over  12  only  if  the 
State  agency  was  convinced  that  the 
sponsor  had  the  capability  of 
adequately  controlling  portion  sizes.  The 
Department  believes  that  it  is  necessary 
to  provide  firmer  guidelines  for  meals 
with  smaller  quantities  than  those 
indicated  in  the  normal  meal  pattern  to 
ensure  that  the  needs  of  the  younger 
children  are  met.  Therefore,  the 
proposed  rule  changes  the  provision  by 
requiring  that  meals  served  with  lesser 
quantities  meet  the  minimum 
requirements  for  meals  served  to  the 
appropriate  age  group  given  in  the  Child 
Care  Food  Program  regulations  (7  CFR 
Part  226).  These  variations  require  prior 
State  agency  approval.  In  order  to  be 
consistent  with  the  age  groups  given  in 
the  Child  Care  Food  Program 
regulations,  the  proposed  rule  allows 
lesser  quantities  to  be  served  only  to 
children  under  age  six.  As  before, 
greater  quantities  of  food  may  be  served 
to  older  children  to  meet  their  food 
needs.  These  changes  are  intended  to 
provide  firmer  guidelines  for  sponsors 
approved  to  serve  smaller  quantities  to 
younger  children  and  to  provide  State 
agencies  with  uniform  standards  for 
monitoring  compliance.  (See  §  225.21(d) 
and  (f).} 

e.  Deadline  for  submission  of  claims. 
The  proposed  rule  includes  provisions 
which  were  promulgated  for  Fiscal 
Years  1979  and  1980,  setting  a  December 
31  deadline  for  the  submission  of  Claims 
for  Reimbursement.  However,  this 
provision  does  not  prohibit  the 
amending  of  claims  after  that  date  if  the 
amendments  represent  adjustments  of 
the  initial  claims  (Submitted  on  or 
before  December  31)  based  on  the 
results  of  audits,  reviews,  or  other 
information  available  to  the  State 
agency.  By  allowing  these  amendments, 
the  proposed  rule  permits  State  agencies 
to  correct  claims  should  new 
information  affecting  the  claims  become 
available.  The  Department  proposes  to 
extend  this  provision  to  future  fiscal 
years  to  ensure  prompt  submission  of 
claims  and  to  facilitate  more  rapid 
finalization  for  each  fiscal  year’s 
accounts.  (See  §  225.12(c)(7)  and  (9).) 

Miscellaneous  provisions 

1.  Operating  dates.  Section  225.1 
(General  purpose  and  scope)  of  the 


regulations  has  been  reworded  in  the 
proposed  rule  to  make  it  clear  that  the 
Program  is  intended  to  operate  only 
during  periods  when  area  schools  are 
closed  for  vacation.  State  agencies 
should  only  approve  applicant  sponsors 
which  will  serve  children  on  school 
vacation  from  the  first  day  of  operation. 
Sponsors  may  be  approved  to  serve 
areas  during  periods  when  some,  but  not 
all,  local  schools  are  closed  for  vacation, 
provided  that  they  will  serve  needy 
children  who  attend  the  schools  which 
are  closed.  State  agencies  are 
encouraged  to  carefully  scrutinize 
applicants  which  propose  to  operate  in 
such  areas.  The  Department  believes 
that  this  clarification  is  consistent  with 
the  wording  of  the  statute  that  defines 
eligible  service  institutions  (i.e., 
sponsors)  as  those  which  “developed 
special  summer  or  school  vacation 
programs  providing  food  service  similar 
to  that  made  available  to  children 
during  the  school  year"  under  the 
National  School  Lunch  and  School 
Breakfast  Programs.  (See  §  225.1.) 

2.  Definition  of  “camps".  The 
proposed  rule  clarified  the  definition  of 
the  term  “camp”  by  stipulating  that 
nonresidential  camps  must  operate  for 
at  least  six  hours  each  day.  The 
Department  believes  that  this  stipulation 
is  justified  because  any  sponsor  wishing 
to  qualify  a  site  as  a  nonresidential 
camp  should  assume  responsibility  for 
children  for  a  full  day  of  activities. 
Actually,  this  does  not  constitute  a 
change  in  the  Program,  as  the 
requirements  governing  the  length  of 
time  that  must  elapse  between  meal 
services  and  the  number  of  meal  types 
which  must  be  served  at  nonresidential 
camps  dictate  that  nonresidential  camps 
operate  for  at  least  six  hours  a  day.  (See 
§  225.2(e).) 

3.  Procurement  standards.  Regulations 
in  prior  years  have  contained  a  lengthy 
section  covering  general  procurement 
standards  as  required  in  Attachment  O 
of  Office  of  Management  and  Budget 
Circular  A-102.  However,  A-102  is 
intended  to  apply  only  to  entities  of 
State  government,  local  government, 
and  Indian  tribal  territories.  Any  other 
types  of  institutions  or  agencies  are 
covered  under  Attachment  O  of  Office 
of  Management  and  Budget  Circular  A- 
110.  Rather  than  including  a  lengthy 
section  detailing  procurement  standards 
from  each  of  the  Circulars  for  each  type 
of  sponsor,  the  proposed  rule  cites  the 
two  Circulars,  indicating  which  one 
applies  to  each  type  of  sponsor.  State 
agencies  are  required  to  provide 
sponsors  with  information  on  these 
procurement  standards  as  appropriate. 
The  proposed  rule  also  makes  clear  that 


all  procurements  made  with  Program 
payments,  including  contracts  with  food 
service  management  companies,  must  be' 
made  in  conformance  with  the 
appropriate  Office  of  Management  and 
Budget  Circulars.  FNS  will  provide  the 
attachments  and  other  guidance  - 
materials  for  distribution.  (See 
§  225.17(a)  and  225.18).) 

4.  Fraud  provision.  The  proposed  rule 
includes  a  new  provision  requiring  State 
agencies  to  inform  the  appropriate 
Regional  Office,  for  referral  to  the  Office 
of  the  Inspector  General,  of  all  cases  of 
suspected  fraud  or  other  criminal  acts. 
This  change  builds  on  a  statutory 
provision  of  Pub.  L.  95-627,  enacted  on 
November  10, 1978,  amending  section 
12(g)  of  the  National  School  Lunch  Act, 
providing  fraud  penalties  in  the 
Department’s  special  nutrition  programs. 

The  Department  believes  that  the 
proposed  change  will:  (1)  provide  a 
basis  for  monitoring  States’  anti-fraud 
efforts;  (2)  aid  in  the  prevention  and 
detection  of  fraud  and  other  criminal 
acts;  and  (3)  ensure  that  all  cases  are 
handled  in  a  reasonable  and  timely 
manner.  (See  §  225.14(b).) 

5.  Overpayment.  In  1973  the 
Department  instituted  a  policy  of 
allowing  State  agencies,  FNS,  and  OIG 
to  disregard  overpayments  to  a  sponsor 
unless  the  overpayments  exceeded  $35, 
except  that,  in  States  which  are  not 
administered  by  FNSRO,  the  State 
agency  may  disregard  overpayments  up 
to  the  level  generally  permitted  by  State 
laws,  regulations,  or  procedures. 
Administering  agencies  have 
commented  that  it  is  unreasonable  to 
require  them  to  expend  more  money  to 
recover  a  small  overpayment  than  can 
possibly  be  recovered.  The  Department 
agrees  that  it  may  not  be  cost  effective 
in  many  cases  to  go  through  all  of  the 
steps  required  under  §  225.15(b)  for 
making  claims  against  sponsors  when 
the  amount  of  money  is  very  small.  In 
addition,  the  effect  of  inflation  since 
1973  would  justify  an  increase  in  the 
level.  For  these  reasons,  the  proposed 
rule  raises  the  level  of  overpayments 
which  may  be  disregarded  to  $100.  As 
under  prior  regulations,  the  proposed 
rule  stipulates  that  no  overpayment  may 
be  disregarded  when  there  are  unpaid 
claims  for  the  sponsor  for  the  same 
fiscal  year  from  which  the  overpayment 
may  be  deducted.  (See  §  225.13(g).) 

6.  Late  applications.  The  Department 
has  received  comments  from  OIG 
indicating  that  when  a  State  agency 
receives  sponsor  applications  after  the 
State's  deadline  date  for  submission  of 
applications,  it  sometimes  feels 
compelled  to  hurry  approval  of  the  late 
applications.  This  action  may  result  in 
approval  of  applicants  which  are  not 
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actually  prepared  to  assume 
responsibility  for  operating  a  summer 
program.  The  proposed  rule  modifies  the 
procedures  for  approval  of  sponsor 
applications  which  are  submitted  late  by 
stipulating  that  the  State  agency  shall 
not  approve  a  late  application  any 
sooner  than  seven  days  following  its 
submission.  This  change  will  ensure  that 
the  State  agency  has  enough  time  to 
evaluate  a  late  application  and  will 
prevent  the  State  agency  from  feeling 
compelled  to  approve  any  late 
application  within  a  shorter  time  frame. 
(See  §  225.8(a).) 

7.  Affirmative  action  to  increase 
participation  by  minority  food  service 
management  companies.  It  has  come  to 
the  Department’s  attention  that  the 
regulations  should  be  expanded  to 
stress  affirmative  action  on  the  part  of 
administering  agencies  to  increase  the 
participation  of  minority  food  service 
management  companies  in  the  Program. 
The  authorizing  legislation  and  existing 
regulations  require  administering 
agencies  and  sponsors  to  take  positive 
efforts  to  utilize  minority  owned 
business  as  sources  of  supplies  and 
services.  The  Department  has 
undertaken  activities  in  the  past  to  make 
administering  agencies  aware  of 
minority  owned  firms  which  might  be 
potential  participants  in  the  Program. 

The  Department  agrees  that  increased 
emphasis  on  minority  business 
participation  is  both  necessary  and 
important.  Therefore,  the  proposed  rule 
highlights  certain  provisions  included  in 
the  Office  of  Management  and  Budget 
(OMB)  Circular  A-102. 

Administering  agencies  should  ensure 
that  the  following  practices  are  followed 
in  the  Summer  Program:  (1)  include 
minority  business  enterprises  (MBEs)  on 
solicitation  lists;  (2)  solicit  such 
enterprises  whenever  they  are  potential 
sources  of  goods  and  services;  (3) 
whenever  economically  feasible,  divide 
total  requirements  into  smaller  tasks  or 
quantities  in  order  to  permit  maximum 
participation  by  these  businesses;  (4) 
whenever  possible,  establish  delivery 
schedules  which  will  assist  minority 
businesses  to  meet  deadlines;  and  (5) 
use  the  services  and  assistance  of  the 
Small  Business  Administration  (SBA), 
the  Office  of  Minority  Business 
Enterprise  of  the  Department  of 
Commerce  and  the  Community  Services 
Administration.  Additionally,  the 
Department  expects  to  collect  data 
during  the  food  service  management 
company  registration  process  for  the 
summer  of  1981  regarding  the  level  of 
minority  participation  in  the  Program. 
(See  §  225.17(c)(2).) 


Anticipated  Legislative  Amendments 
and  Departmental  Proposals  for 
Implementation 

Congress  is  now  considering 
legislation  affecting  the  Program.  The 
House  passed  bill  (H.R.  7664)  was 
significantly  amended  by  the  Senate  and 
both  versions  of  the  bill  have  been 
referred  Jo  a  conference  committee 
which  has  not  yet  filed  a  report.  In  this 
section  of  the  Supplementary 
Information,  the  proposed  statutory 
amendments  are  discussed,  and  the 
Department’s  proposals  for 
implementing  these  amendments  are 
discussed.  In  order  to  facilitate 
implementation  of  the  amendments  if 
enacted,  the  Department  is  soliciting 
public  comments  on  these  proposals. 
While  the  Department  believes  that  an 
opportunity  for  comment  should  be 
afforded  at  this  time,  the  proposals  are 
presented  for  public  consideration  with 
the  cautionary  advice  that  some  or  all  of 
the  amendments  may  not  be  enacted. 

Comments  on  these  proposals  should 
be  clearly  linked  to  this  section  of  the 
Supplementary  Information  so  that  they 
will  not  be  incorrectly  associated  with 
provisions  in  the  proposed  rule. 

1.  State  administrative  funding 

H.R.  7664,  as  passed  by  the  Senate, 
changes  the  State  administrative 
funding  (SAF)  formula  which  has  been 
in  effect  during  the  last  two  years.  The 
formula  would  be  altered  by  making 
available  to  each  State  an  additional 
$30,000,  provided  that  the  State’s  total 
SAF  cannot  exceed  33  Vi  percent  of  the 
total  Program  funds  to  be  made 
available  to  the  State  for  the  year.  This 
amendment  would  increase  SAF  for  all 
States.  It  would  allow  the  Secretary  to 
adjust  the  amount  of  SAF  made 
available  (subject  to  the  33  Vi  percent 
limitation)  based  on  changes  in  the  size 
of  the  State’s  Program. 

The  amendment  would  also  permit  the 
Secretary  to  provide  the  State  with 
additional  SAF  if  the  State  establishes 
that  it  would  otherwise  have  insufficient 
funding  to  ensure  proper  Program 
administration.  The  Department  solicits 
public  comment  concerning  the  method 
(described  below)  in  which  it  proposes 
to  implement  this  option. 

A  State  would  be  eligible  for 
additional  SAF  to  facilitate  effective 
Program  administration  if  the  State  has 
assumed  administration  of  the  Program, 
or  has  transferred  responsibility  for 
administration  of  the  Program  from  one 
agency  of  the  State  to  another,  during 
the  prior  two  fiscal  years.  A  State  would 
also  be  eligible  to  receive  additional 
SAF  if  it  earns  over  $250,000  in  SAF 
based  on  the  funding  formula,  it  has 


expended  at  least  90  percent  of  its  SAF 
each  of  the  prior  two  fiscal  years,  and  it 
has  satisfactorily  addressed  in  its 
management  and  administration  plan  all 
of  the  deficiencies  noted  during  the  prior 
year’s  management  evaluation.  This 
additional  method  for  establishing 
eligibility  for  extra  SAF  would  be 
provided  to  States  operating  large 
programs  because  of  the  special 
Program  management  challenges  they 
encounter. 

The  Department  would  require  that  a 
request  for  these  additional  funds  be 
included  in  the  State's  management  and 
administration  plan  as  an  addendum, 
and  that  it  clearly  detail  how  the 
requested  additional  SAF  will  be  used 
to  address  critical  areas  of  Program 
management  which  might  otherwise  not 
be  addressed.  The  request  for  additional 
SAF  would  be  considered  only  if  the 
State  has  submitted  its  complete  plan, 
including  the  addendum,  the  FNS 
Regional  Office  by  February  15.  It  would 
also  be  required  that  the  entire  plan, 
except  the  request  for  additional  SAF. 
be  approved  by  the  Regional  Office  not 
later  than  March  15  in  order  for  the 
request  to  be  considered. 

Although  the  Regional  Office  would 
submit  a  recommendation  regarding 
each  request,  all  requests  would  be 
approved  or  disapproved  by  FNS 
national  headquarters  because  it  is 
necessary  to  ensure  equal  consideration 
of  all  requests  nationwide,  and  because 
authorization  of  additional  SAF  would 
be  subject  to  the  availability  of  funds. 
FNS  headquarters  would  be  required  to 
respond  to  all  requests  by  April  15. 

2.  Program  audits 

Two  percent  funding:  H.R.  7664,  as 
passed  by  the  Senate,  requires  the 
Secretary  to  make  funds  available  to 
States  for  the  conduct  of  audits  of 
Program  sponsors.  The  amount  of  these 
funds  would  be  equal  to  not  more  than 
two  percent  of  the  Program  funds 
expended  in  the  State  during  the  prior 
fiscal  year.  If  this  amendment  is 
enacted,  the  Department  proposes  to 
establish  the  audit  funding  level  at  the 
maximum  authorization  of  two  percent. 

Special  audit  procedures:  H.R.  7664, 
as  passed  by  the  Senate,  authorizes  the 
Secretary  to  establish  special 
procedures  for  the  conduct  of  audits  of 
participating  sponsors  in  order  to  ensure 
Program  integrity.  The  Department 
solicits  public  comment  on  its  proposal 
to  implement  this  authorization  in  the 
following  manner. 

In  conjunction  with  the  provision  of 
two  percent  audit  funds,  the  Department 
proposes  to  alter  the  schedule  for  the 
conduct  of  audits  in  a  manner  suited  to 
both  the  needs  of  the  Program  and  the 
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amount  of  funds  that  would  be  available 
to  the  States.  Audits  would  be  provided 
for  by  the  State  agency,  and  no  sponsor 
would  be  required  to  provide  for  its  own 
audit.  Each  year,  the  State  agency  would 
be  required  to  provide  for  audits  of: 

(a)  Sponsors  which  expect  to  earn 
$100,000  or  more  in  Program  funds 
during  the  fiscal  year;  (b)  Sponsors 
which  were  audited  during  the  prior 
year  and  were  found  to  have  had 
significant  problems  in  meeting  Program 
requirements:  and  (c)  Sponsors  which 
were  not  audited  during  the  prior  year, 
including  sponsors  which  did  not 
operate  the  Program  in  the  prior  year. 

State  agencies  which  would  not  earn 
sufficient  two-percent  funds  to  pay  for 
all  of  the  required  audits  would  be 
allowed  to  waive  the  audit  requirement 
for  sponsors  anticipating  less  than 
$10,000  in  Program  payments.  States 
would  be  expected  to  conduct  all  of  the 
required  audits  that  their  two-percent 
funding  will  permit.  State  agencies  with 
more  than  sufficient  audit  funding  to 
provide  for  the  required  audits  would  be 
encouraged  to  utilize  the  balance  in 
conducting  audits  of  sponsors  which 
would  not  otherwise  be  audited  (i.e., 
those  on  a  biennial  schedule). 

It  should  be  noted  that  these  special 
audit  procedures  differ  significantly 
from  those  proposed  in  §  225.13(a)(1)— (3) 
of  this  rule.  The  differences  stem  from 
the  introduction  of  the  anticipation  two- 
percent  audit  funding.  In  the  event  that 
Congress  does  not  make  this  funding 
available,  Program  audit  procedures  will 
be  governed  by  §  225.13  of  this  rule,  as 
modified  in  response  to  public  comment. 

Final  Payment:  H.R.  7664,  as  passed 
by  the  Senate,  would  mandate  that 
sponsors  required  to  be  audited  receive 
final  payment  for  their  Program 
expenses  as  soon  as  the  results  of  the 
audit  have  been  received,  reviewed,  and 
approve  by  the  State. 

The  Department  solicits  comments  on 
its  proposal  to  implement  this 
amendment  in  the  following  manner. 
Commenters  are  invited  to  address  not 
only  the  Department’s  proposal,  but  also 
the  possible  effects  of  its  proposal  on 
payment  systems. 

If  Congress  were  to  authorize  the  two- 
percent  audit  funding,  the  State  agency 
would  be  required  to  contract  for  all 
Program  audits.  The  State  agency  would 
be  required  to  ensure  that  the  audit 
conducted  on  any  sponsor's  program  is 
completed  and  reviewed  within  75  days 
of  the  date  of  submission  of  the 
sponsor’s  final  claim  for  reimbursement. 
The  State  agency  would  also  be  required 
to  withhold  payment  on  the  final  claim 
of  any  sponsor  which  is  under  audit 
until  the  audit  has  been  completed  and 
the  results  have  been  reviewed  by  the 


State  agency.  However,  if  the  State 
agency  has  failed  to  ensure  that  the 
audit  is  completed  and  reviewed  within 
75  days  of  the  date  of  submission  of  the 
sponsor's  final  claim,  it  would  be 
required  to  pay  this  claim  after  the  75 
days  have  elapsed  unless;  (1)  the  State 
agency  has  reason  to  believe  that  the 
sponsor’s  claim  is  incorrect  or  invalid,  or 
(2)  in  the  opinion  of  the  State  agency, 
faults  in  the  sponsor’s  recordkeeping 
procedures  have  caused  the  delay  in  the 
conduct  of  the  audit. 

It  should  be  noted  that  the  proposed 
rule  (§  226.13(b))  requires  some  sponsors 
to  provide  for  their  own  Program  audits. 
In  the  proposed  rule,  State  agency 
review  of  the  audit  as  a  condition  for 
payment  of  the  final  claim  applies  only 
to  these  sponsors. 

3.  Crossover  of  Reimbursement 

H.R.  7664,  as  passed  by  the  Senate, 
provides  the  Secretary  with  the 
authority  to  allow  States  to  permit 
sponsors  which  prepare  their  own  meals 
to  use,  or  “cross  over,”  a  preapproved 
portion  of  reimbursement  that  is 
otherwise  available  for  operating  costs 
to  defray  administrative  costs.  States 
could  also  be  allowed  to  permit  such 
sponsors  to  use  a  preapproved  portion 
of  reimbursement  that  is  othewise 
available  for  administrative  costs  to 
defray  operating  costs.  Only  at  the 
discretion  of  the  State  agency  would  any 
sponsor  be  allowed  to  make  such  use  of 
funds. 

The  Department  solicits  public 
comments  on  its  proposal  to  implement 
this  proposed  statutory  amendment  in 
the  following  manner. 

If  the  State  agency  chooses  to 
authorize  crossovers,  the  sponsor  would 
be  required  to  submit  its  request  for 
permission  as  part  of  its  Program 
application.  The  request  would  have  to 
be  supported  in  the  sponsor’s 
administrative  budget.  It  would  also 
have  to  provide  sufficient  justification  of 
anticipated  costs  for  the  State  agency  to 
determine  (1)  that  crossover  is 
warranted  and  (2)  that  crossover  will 
not  reduce  either  the  sponsor's  ability  to 
administer  its  program  properly  or  the 
quality  of  Program  meal  service  under 
the  sponsor.  State  agencies  would  be 
expected  to  evaluate  each  request 
carefully  and,  if  necessary,  negotiate 
with  the  sponsor  the  amount  to  be 
crossed  over. 

The  Department  recognizes  that 
crossover  of  reimbursement  otherwise 
available  for  operating  costs  to  defray 
administrative  costs  may,  in  extremes, 
pose  a  risk  to  the  quality  of  meals 
provided  to  children.  In  order  to  prevent 
excessive  crossover  in  favor  of 
administrative  reimbursement.  State 


agencies  would  be  required  to  limit  this 
form  of  crossover  to  50  percent  of  the 
administrative  reimbursement  for  the 
appropriate  meal  type  normally 
available  to  self-preparation  sponsors. 
With  State  agency  approval,  such 
sponsors  could  thus  increase  their 
administrative  reimbursement  by  up  to 
50  percent.  State  agencies  would  be 
permitted  to  restrict  eligibility  for 
crossover  in  favor  of  administrative 
reimbursement  to  school  sponsors  who 
prepare  their  own  meals.  No  limit  would 
be  imposed  on  the  crossover  to  augment 
operating  reimbursement  because  the 
Department  believes  that  resultant 
reductions  in  administrative 
reimbursement  would  tend  not  to  pose  a 
serious  threat  to  the  Program. 

4.  School  Sponsorship 

H.R.  7664,  as  passed  by  the  Senate, 
contains  an  amendment  concerning  the 
participation  of  schools  in  the  Summer 
Program.  Under  this  amendment  the 
State  agency  would,  by  March  15  of 
each  year,  be  required  to  inform  all 
school  food  authorities  operating  the 
National  School  Lunch  Program  of  their 
eligibility  to  participate  in  the  Summer 
Program. 

In  order  to  preserve  their  priority 
status  as  applicants  for  Program 
sponsorship,  schools  would  be  required 
to  inform  the  State  agency  by  March  15 
that  they  intend  to  participate.  If  a 
school  did  not  propose  until  after  March 
15  to  sponsor  the  Program  and  a 
nonschool  sponsor  proposed  to  serve  the 
same  area  as  the  school,  the  State 
agency  would  be  required  to  select  the 
sponsor  which  it  determined  would 
operate  the  Program  most  successfully. 

After  March  15,  the  State  agency 
would  be  required  to  provide 
information  upon  request  to  any  member 
of  the  public  regarding  whether  any 
school  has  proposed  to  operate  the 
Program  in  an  area. 

The  Department  would  establish  a 
deadline  for  State  agencies  to  inform 
school  food  authorities  operating  the 
National  School  Lunch  Program  of  their 
eligibility  for  Summer  Program 
sponsorship.  This  information  would 
have  to  be  conveyed  to  schools  early 
enough  to  afford  sufficient  time  for  a 
response  prior  to  the  March  15  due  date. 
The  Department  solicits 
recommendations  regarding  a  date  by 
which  State  agencies  would  be  required 
to  inform  schools. 

The  Department  would  also  require 
that  schools’  statements  of  intent  to 
sponsor  the  Program  include  a  list  of  the 
facilities  which  would  operate  as  sites 
under  their  sponsorship. 
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Accordingly,  the  Department  proposes 
to  revise  and  reissue  7CFR  Part  225  as 
follows: 

PART  225— SUMMER  FOOD  SERVICE 
PROGRAM 

Subpart  A — General 

Sec. 

225.1  General  purpose  and  scope. 

225.2  Definitions. 

225.3  Administration.. 

Subpart  B— Assistance  to  States 

225.4  Payments  to  State  agencies  and  use  of 
Program  funds. 

225.5  Commodity  assistance. 

Subpart  C— State  Agency  Provisions 

225.6  Program  management  and 
administration  plan. 

225.7  State  agency  personnel. 

225.8  Procedures  for  approval  of 
applications. 

225.9  Program  applications. 

225.10  Program  expansion  monitoring  and 
assistance. 

225.11  Records  and  reports. 

225.12  Program  payments. 

225.13  Audits  and  management  evaluations. 

225.14  Corrective  action  procedures. 

225.15  Claims  against  sponsors. 

225.16  Appeals  procedures. 

225.17  Procedures  for  food  service 
management  companies. 

225.18  Procurement  standards. 

Subpart  D— Provisions  for  Sponsors 

225.19  Requirements  for  sponsor 
participation. 

225.20  Operational  responsibilities  of 
sponsors. 

225.21  Meal  service  requirements. 

225.22  Free  meal  policy. 

.Subpart  E— Miscellaneous  Provisions 

225.23  Other  provisions. 

225.24  Program  information. 

Authority:  Sec.  2,  6, 10.  Pub.  L.  95-627,  95 

Stat.  3603  (42  U.S.C.  1771);  sec.  2.  Pub.  L.  95- 
166,  91  Stat.  1325  (42  U.S.C.  1761);  sec.  7,  Pub. 
L.  91-248,  84  Stat.  211  (42  U.S.C.  1759a). 


Subpart  A — General 

§  225.1  General  purpose  and  scope. 

This  part  announces  the  policies  and 
prescribes  the  regulations  under  which 
the  Secretary  will  carry  out  a  Summer 
Food  Service  Program  to  assist  States 
through  grants-in-aid  to  initiate, 
maintain,  and  expand  non-profit  food 
service  programs  for  children  during  the 
summer  months  and  at  other  approved 
times.  The  primary  purpose  of  the 
Program  is  to  provide  food  service  td* 
children  as  a  substitute  for  the  National 
School  Lunch  and  School  Breakfast 
Programs,  during  periods  when  area 
schools  are  closed  for  vacation,  except 
that  the  Summer  Food  Service  Program 
is  directed  toward  children  from  needy 
areas. 


§  225.2  Definitions. 

(a)  "Act”  means  the  National  School 
Lunch  Act,  as  amended. 

(b)  “Administrative  costs”  means 
costs  incurred  by  a  sponsor  related  to 
planning,  organizing,  and  managing  a 
food  service  under  the  program,  and 
excluding  interest  costs  and  operating 
costs. 

(c)  “Advance  payments”  means 
financial  assistance  made  available  to  a 
sponsor  for  its  operating  costs  or 
administrative  costs  prior  to  the  end  of 
the  month  in  which  such  costs  will  be 
incurred. 

(d)  “Areas  in  which  poor  economic 
conditions  exists”  means  (1)  the  local 
areas  from  which  a  site  draws  its 
attendence  in  which  at  least  33  Vi 
percent  of  the  children  are  eligible  for 
free  or  reduced  price  school  meals  under 
the  National  School  Lunch  Program  and 
the  School  Breakfast  Program,  as 
determined  (i)  by  information  provided 
from  departments  of  welfare,  education, 
zoning  commissions,  census  tracts,  and 
organizations  determined  by  the  State 
agency  to  be  migrant  organizations,  (ii) 
by  the  number  of  free  and  reduced  price 
lunches  or  breakfasts  served  to  children 
attending  public  and  nonprofit  private 
schools  located  in  the  areas  of  Program 
sites,  or  (iii)  from  other  appropriate 
sources,  or  (2)  an  enrollment  program  in 
which  at  least  33 ‘A  percent  of  the 
children  are  eligible  for  free  or  reduced 
price  school  meals  as  determined  by 
statements  of  eligibility  based*  on  the 
sizes  and  incomes  of  the  families  of  the 
children  enrolled. 

(e)  "Camps”  means  residential 
summer  camps  and  nonresidential  day 
camps  which  offer  a  regularly  scheduled 
food  service  as  part  of  an  organized 
program  for  enrolled  children  and  which 
serve  up  to  four  meals  a  day. 
Nonresidential  programs  shall  operate 
at  least  six  hours  each  day  and  shall 
offer  a  continuous  schedule  of  organized 
cultural  or  recreational  program  for 
enrolled  children. 

(f)  "Children”  means  (1)  persons  18 
years  of  age  and  under,  and  (2)  persons 
over  18  years  of  age  who  are  determined 
by  a  State  educational  agency  or  a  local 
public  educational  agency  of  a  State  to 
be  mentally  or  physically  handicapped 
and  who  participate  in  a  public  or 
nonprofit  private  school  program 
established  for  the  mentally  or 
physically  handicapped. 

(g)  “Costs  of  obtaining  food”  means 
costs  related  to  obtaining  food  for 
consumption  by  children.  Such  costs 
may  include,  in  addition  to  the  purchase 
price  of  agricultural  commodities  and 
other  food,  the  cost  of  processing, 
distributing,  transporting,  storing,  or 


handling  any  food  purchased  for,  or 
donated  to,  the  Program. 

(h)  "Continuous  school  calendar” 
means  a  situation  in  which  all  or  part  of 
the  student  body  of  a  school  are  (1)  on  a 
vacation  for  periods  of  15  continuous 
school  days  or  more  during  the  periods 
October  through  April  and  (2)  in 
attendance  at  regularly  scheduled 
classes  during  most  of  the  period  May 
through  September. 

(i)  ‘‘Department"  means  the  U.S. 
Department  of  Agriculture. 

(j)  “Fiscal  year”  means  the  period 
beginning  October  1  of  any  calendar 
year  and  ending  September  30  of  the 
following  calendar  year. 

(k)  “FINS”  means  the  Food  and 
Nutrition  Service  of  the  Department. 

(l)  "FNSRO”  means  the  appropriate 
FNS  Regional  Office. 

(m)  "Food  service  management 
company"  means  any  commercial 
enterprise  or  non-profit  organization 
which  contracts  with  a  sponsor  to 
manage  any  aspect  of  the  food  service 
program.  Food  service  management 
companies  may  be  (1)  public  agencies  or 
entities;  (2)  private,  nonprofit 
organizations;  or  (3)  private,  for-profit 
companies. 

(n)  "Income  accruing  to  the  Program” 
means  all  monies  (other  than  Program 
payments)  received  by  a  sponsor  for  use 
in  the  Program  from  Federal,  Stafe  and 
local  governments,  from  food  sales  to 
adults,  and  from  any  other  source, 
including  cash  donations  or  grants. 
Income  accruing  to  the  Program  will  be 
deducted /rom  combined  operating  and 
administrative  costs. 

(o)  "Meals”  means  food  which  is 
served  to  children  at  a  food  service  site 
and  which  meets  the  nutritional 
requirements  set  out  in  this  part. 

(p)  "Milk”  means  whole  milk,  lowfat 
milk,  skim  milk,  and  buttermilk.  All  milk 
must  be  fluid  and  pasteurized  and  must 
meet  State  and  local  standards  for  the 
appropriate  type  of  milk.  Milk  served 
may  be  flavored  or  unflavored.  In 
Alaska,  Hawaii,  American  Samoa, 
Guam,  Puerto  Rico,  the  Trust  Territory 
of  the  Pacific  Islands,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands 
of  the  United  States,  if  a  sufficient 
supply  of  such  types  of  fluid  milk  cannot 
be  obtained,  reconstituted  or 
recombined  milk  may  be  used.  All  milk 
should  contain  Vitamins  A  and  D  at  the 
levels  specified  by  the  Food  and  Drug 
Administration  and  at  levels  consistent 
with  State  and  local  standards  for  such 
milk. 

(q)  “Needy  children”  means  children 
from  families  whose  incomes  are  equal 
to  or  below  the  Secretary’s  Guidelines 
for  Determining  Eligibility  for  Reduced 
Price  School  Meals. 
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(r)  “OIG"  means  the  Office  of  the 
Inspector  General  of  the  Department. 

(s)  “Operating  costs"  means  the  cost 
of  operating  a  food  service  under  the 
Program,  including  (1)  cost  of  obtaining 
food,  (2)  labor  directly  involved  in  the 
preparation  and  service  of  food,  (3)  cost 
of  nonfood  supplies,  (4)  rental  and  use 
allowances  for  equipment  and  space 
and  (5)  costs  for  transporting  children  in 
rural  areas  to  feeding  sites  in  rural 
areas,  but  excluding  (i)  the  cost  of  the 
purchase  of  land,  acquisition  or 
construction  of  buildings,  (ii)  alteration 
of  existing  buildings,  (iii)  interest  costs, 

(iv)  the  value  of  in-kind  donations,  and 

(v)  administrative  costs. 

(t)  “Private  nonprofit"  means  tax 
exempt  under  the  Internal  Revenue 
Code  of  1954,  as  amended. 

(u)  “Program”  means  the  Summer 
Food  Service  Program  for  Children 
authorized  by  Section  13  of  the  Act. 

(v)  "Program  funds”  means  Federal 
financial  assistance  made  available  to 
State  agencies  for  the  purpose  of  making 
Program  payments. 

(w)  “Program  payments”  means 
financial  assistance  in  the  form  of  start¬ 
up  payments,  advance  payments  or 
reimbursement  paid  to  sponsors  for 
operating  and  administrative  costs. 

(x)  “Rural”  means  (1)  any  area  in  a 
county  which  is  not  a  part  of  a  Standard 
Metropolitan  Statistical  Area  or  (2)  any 
“pocket”  within  a  Standard 
Metropolitan  Area  which,  at  the  option 
of  the  State  agency  and  with  FNSRO 
concurrence,  is  determined  to  be 
geographically  isolated  from  urban 
areas. 

(y)  “Secretary”  means  the  Secretary  of 
Agriculture. 

(z)  "Self-preparation”  means  the 
sponsor  prepares  the  meals  which  will 
be  served  at  its  site(s),  and  does  not 
contract  with  a  food  service 
management  company  for  the 
preparation  of  all  or  a  portion  of  the 
meals. 

(aa)  “School  Food  Authority”  means 
the  governing  body  which  is  responsible 
for  the  administration  of  one  or  more 
schools  and  which  has  the  legal 
authority  to  operate  a  lunch  program  in 
those  schools. 

(bb)  “Session"  means  a  specified 
period  of  time  during  which  an  enrolled 
group  of  children  attend  camp. 

(cc)  “Site”  means  a  physical  location 
at  which  a  sponsor  provides  a  food 
service  for  children  and  at  which 
children  consume  meals  in  a  supervised 
setting. 

(dd)  “Special  account”  means  an 
account  between  a  sponsor  and  a  food 
service  management  company  with  a 
State  or  Federally  insured  bank  in  which 
checks  from  the  State  agency  for 


operating  costs  are  deposited  by  the 
sponsor  and  released  only  in 
accordance  with  the  terms  of  the  special 
account  agreement. 

(ee)  "Sponsor”  means  a  public  or 
private  nonprofit  institution  which 
develops  a  special  summer  or  other 
school  vacation  program  providing  food 
service  similar  to  that  available  to 
children  during  the  school  year  under 
the  National  School  Lunch  and  School 
Breakfast  Programs  and  which  is 
approved  to  participate  in  the  Program. 
Institutions  eligible  to  be  sponsors 
include  (1)  camps  and  (2)  nonresidential 
institutions  which  provide  a  year-round 
service  to  the  community,  or  provide  a 
food  service  to  the  children  of  migrant 
workers,  or  provide  a  food  service  for  a 
significant  number  of  needy  children 
which  would  not  otherwise  have 
reasonable  access  to  the  Program. 
(Sponsors  are  referred  to  in  the  Act  as 
“service  institutions"). 

(ff)  “Start-up  payments”  means 
financial  assistance  made  available  to  a 
sponsor  for  administrative  costs  to 
enable  it  to  effectively  plan  a  summer 
food  service,  and  to  establish  effective 
management  procedures  for  such  a 
service.  These  payments  shall  be 
deducted  from  subsequent 
administrative  costs  payments. 

(gg)  "State”  means  any  of  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Northern  Mariana  Islands. 

(hh)  “State  agency"  means  the  State 
educational  agency  or  an  alternate  State 
agency  that  has  been  designated  by  the 
Governor  or  other  appropriate  executive 
or  legislative  authority  of  the  State  and 
which  has  been  approved  by  the 
Department  to  administer  the  Program 
within  the  State,  or  in  Slates  where  FNS 
administers  the  Program,  FNSRO. 

§  225.3  Administration. 

(a)  FNS  shall  act  on  behalf  of  the 
Department  in  the  administration  of  the 
Program. 

(b)  Each  State  shall  designate  a  State 
agency  to  administer  the  Program  within 
the  State,  except  that  FNSRO  shall 
administer  the  Program  in  any  State 
where  the  State  agency  is  not  permitted 
by  law  or  is  otherwise  unable  to 
disburse  the  Federal  funds  payable  to 
the  State  under  the  Program.  Each  State 
agency  shall  notify  FNS  by  each 
November  1  as  to  whether  or  not  it  will 
administer  the  Program. 

(c)  Each  State  agency  desiring  to  take 
part  in  the  Program  shall  enter  into  a 
written  agreement  with  FNS  for  the 
administration  of  the  Program  in  the 


State  in  accordance  with  the  provisons 
of  this  part.  The  agreement  shall  cover 
the  operation  of  the  Program  during  the 
period  specified  therein  and  may  be 
extended  by  written  consent  of  both 
parties.  The  agreement  shall  contain  an 
assurance  that  the  State  agency  will 
comply  with  the  Department’s 
nondiscrimination  regulations  (7  CFR 
Part  15),  issued  under  Title  VI  of  the 
Civil  Rights  Act  of  1964,  and  any 
Instructions  issued  by  FNS  pursuant  to 
those  regulations. 

(d)  When  the  Secretary  determines 
that  the  State  is  not, operating  the 
Program  in  accordance  with  the 
provisions  of  this  part,  he  shall,  through 
FNSRO,  assume  the  responsibility  for 
administration  of  the  Program  in  the 
State  as  provided  for  in  §  225.23(b). 

(e)  In  States  in  which  FNSRO 
administers  the  Program,  it  shall  assume 
all  of  the  responsibilities  of  a  State 
agency  and  shall  earn  State 
administrative  and  Program  funds  as  set 
forth  in  this  part. 

Subpart  B— Assistance  to  States 

§  225.4  Payments  to  State  agencies  and 
use  of  Program  funds. 

(a)  Letter  of  Credit  for  Program 
payments.  (1)  Not  later  than  April  15  of 
each  fiscal  year,  FNS  shall  make 
available  to  each  State  in  a  Letter  of 
Credit  an  amount  equal  to  65  percent  of 
the  preceding  fiscal  year’s  Program 
payments  of  operating  costs  plus  65 
percent  of  the  preceding  fiscal  year’s 
Program  payments  for  administrative 
costs  in  the  State.  This  amount  may  be 
adjusted  to  reflect  changes  in 
reimbursement  rates  made  pursuant  to 
§  225.12(c)(12).  However,  the  State  shall 
not  withdraw  funds  from  this  Letter  of 
Credit  until  its  Program  management 
and  administration  plan  is  approved  by 
FNS.  (2)  Not  later  than  May  15,  FNS 
shall  make  available,  if  necessary, 
additional  funds  in  a  Letter  of  Credit  to 
ensure  that  at  least  65  percent  of  the 
Program  operating  and  administrative 
funds  estimated  to  be  needed  for  the 
summer  in  the  State’s  approved 
management  and  administration  plan 
has  been  provided  to  each  State.  (3)  Not 
later  than  July  1,  FNS  shall  make 
available,  if  necessary,  in  a  Letter  of 
Credit  an  amount  sufficient  to  ensure 
that  at  least  65  percent  of  the  Program 
operating  and  administration  funds 
determined  during  the  evaluation 
required  in  §  225.13(c)  and  (d)  to  be 
needed  for  the  summer  has  been 
provided  to  the  State.  Funds  made 
available  in  these  Letters  of  Credit  shall 
be  used  by  the  State  agency  to  make 
Program  payments  to  sponsors.  FNS 
may  make  appropriate  changes  in  the 
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amounts  included  in  these  Letters  of 
Credit  based  on  any  information 
available  upon  which  determinations  of 
actual  Program  size  may  be  made. 

(b)  Continuous  school  calendar.  The 
Letter  of  Credit  shall  include  sufficient 
funds  to  enable  the  State  agency  to 
make  advance  payments  to  sponsors 
serving  areas  in  which  schools  operate 
under  a  continuous  school  calendar. 
These  funds  shall  be  made  available  no 
later  than  the  first  day  of  the  month 
prior  to  the  month  during  which  the  food 
service  will  be  conducted. 

(c)  Remaining  funds.  FNS  shall  make 
available  any  remaining  Program  funds 
due  within  45  days  of  the  receipt  of  valid 
Claims  for  Reimbursement  from 
sponsors  by  the  State  agency.  However, 
no  payment  shall  be  made  for  claims 
submitted  for  any  fiscal  year  if  they  are 
submitted  after  December  31  of  the 
following  fiscal  year,  except  as  allowed 
under  §  225.12(c)(7). 

(d)  Return  of  funds.  Each  State  agency 
shall  release  to  FNS  any  Program  funds 
which  it  determines  are  unobligated  as 
of  September  30  of  each  fiscal  year. 
Release  of  funds  by  the  State  agency 
shall  be  made  as  soon  as  practicable, 
but  in  no  event  later  than  30  calendar 
days  following  demand  by  FNS,  and 
shall  be  accomplished  by  an  adjustment 
in  the  State  agency’s  Letter  of  Credit. 

(e)  State  administrative  funds.  For 
each  fiscal  year,  FNS  shall  pay  to  each 
State  agency  for  administrative 
expenses  incurred  in  the  Program  an 
amount  equal  to  (1)  20  percent  of  the 
first  $50,000  in  Program  funds  properly 
payable  to  the  State  in  the  preceding 
fiscal  year;  (2)  10  percent  of  the  next 
$100,000  in  Program  funds  properly 
payable  to  the  State  in  the  preceding 
fiscal  year;  (3)  5  percent  of  the  next 
$250,000  in  Program  funds  properly 
payable  to  the  State  in  the  preceding 
fiscal  year;  and  (4)  2Vz  percent  of  any 
remaining  Program  funds  properly 
payable  to  the  State  in  the  preceding 
fiscal  year:  Provided,  however,  That 
FNS  may  make  appropriate  adjustments 
in  the  level  of  State  administrative  funds 
to  reflect  changes  in  Program  size  from 
the  preceding  fiscal  year  as  evidenced 
by  information  submitted  in  the  State 
Program  management  and 
administration  plan  and  any  other 
information  available  to  FNS. 

(f)  Use  of  State  administrative  funds. 
State  administrative  funds  paid  to  any 
State  shall  be  used  by  State  agencies  to 
employ  personnel,  including  travel  and 
related  expenses,  and  to  supervise  and 
give  technical  assistance  to  sponsors  in 
their  initiation,  expansion,  and  conduct 
of  any  food  service  for  which  Program 
funds  are  made  available.  State 
agencies  may  also  use  administrative 


funds  for  such  other  administrative 
expenses  as  are  set  forth  in  their 
approved  Program  management  and 
administration  plan. 

(g)  State  administrative  funds  Letter 
of  Credit.  (1)  Not  later  than  October  1  of 
each  fiscal  year,  FNS  shall  make 
available  to  each  State  agency  by  Letter 
of  Credit  an  initial  allocation  of  State 
administrative  funds  for  use  in  that 
fiscal  year.  This  allocation  shall  not 
exceed  one-third  of  the  administrative 
funds  provided  to  the  State  in  the 
preceding  fiscal  year.  For  State  agencies 
which  did  not  receive  any  Program 
funds  during  the  preceding  fiscal  year, 
the  amount  to  be  made  available  shall 
be  determined  by’ FNS. 

(2)  Additional  State  administrative 
funds  shall  be  made  available  upon  the 
receipt  and  approval  by  FNS  of  the 
State’s  Program  management  and 
administration  plamThe  amount  of  such 
funds,  plus  the  initial  allocation,  shall 
not  exceed  80  percent  of  the  State 
administrative  funds  determined  by  the 
formula  set  forth  in  paragraph  (e)  of  this 
section  and  based  on  the  estimates  set 
forth  in  the  approved  Program 
management  and  administration  plan. 

(3)  The  remaining  State  administrative 
funds  shall  be  paid  to  each  State  agency 
as  soon  as  practicable  after  the  conduct 
of  the  funding  assessment  described  in 

§  225.13(c)  and  (d)  (but  not  later  than 
September  1)  and  shall  be  in  an  amount 
equal  to  that  determined  to  be  needed 
during  the  funding  evaluation,  less  the 
amounts  paid  under  paragraphs  (g)  (1) 
and  (2)  of  this  section.  As  described  in 
§  225.13(d),  further  adjustments  in  the 
levels  of  State  administrative  funds  paid 
or  payable  to  a  State  may  be  made. 

(h)  Funding  assurance.  At  the  time 
FNS  approves  the  State’s  management 
and  administration  plan,  the  State  shall 
be  assured  of  receiving  State 
administrative  funding  equal  to  the 
lesser  of  the  following  amounts:  80 
percent  of  the  amount  obtained  by 
applying  the  formula  set  forth  in 
paragraph  (e)  of  this  section  to  the  total 
amount  of  Program  payments  made 
within  the  State  during  the  prior  fiscal 
year,  or,  80  percent  of  the  amount 
obtained  by  applying  the  formula  to  the 
amount  of  Program  funds  estimated  to 
be  needed  in  the  management  and 
administration  plan.  The  State  agency 
shall  be  assured  that' it  will  receive  no 
less  than  this  level  unless  FNS 
determines  that  the  State  agency  has 
failed  or  is  failing  to  meet  its 
responsibilities  under  in  this  part. 

(i)  Limitation.  In  no  event  may  the 
total  payment  for  State  administrative 
costs  iq  any  fiscal  year  exceed  the  total 
amount  of  expenditures  incurred  by  the 


State  agency  in  administering  the 
Program. 

(j)  Adjustment  of  Letter  of  Credit. 

Prior  to  May  15  of  each  fiscal  year,  FNS 
shall  make  any  adjustments  necessary 
in  each  State's  Letter  of  Credit  to  reflect 
actual  expenditures  in  the  preceding 
fiscal  year’s  Program. 

(k)  Health  inspection  funds.  By  April 
15  of  each  fiscal  year,  FNS  shall  make 
available  by  Letter  of  Credit  to  each 
State  agency  an  amount  equal  to  one 
percent  of  Program  funds  expended  in 
the  preceding  fiscal  year  in  the  State. 
Following  approval  of  the  State’s 
management  and  administration  plan, 
FNS  shall  make  available  in  a  Letter  of 
Credit  any  additional  funds  necessary  to 
ensure  that  1  percent  of  Program  funds 
estimated  to  be  needed  for  Program 
payments  in  the  State's  management 
and  administration  plan  is  available  to 
the  State.  These  funds  shall  be  used 
solely  to  enable  State  or  Local  health 
departments  or  other  governmental 
agencies  charged  with  health  inspection 
functions  to  carry  out  health  inspections 
and  meal  quality  tests,  provided  that  if 
these  agencies  cannot  perform  such 
inspections  or  tests,  the  State  agency 
may  use  the  funds  to  contract  with  an 
independent  agency  to  conduct  the 
inspection  or  meal  quality  tests.  An 
adjustment  may  be  made  in  the  amount 
provided  for  in  this  paragraph  based  on 
the  evaluation  required  in  §  225.13(c) 
and  (d),  if  such  an  adjustment  is 
warranted.  Funds  so  provided  but  not 
expended  or  obligated  shall  be  returned 
to  the  Department  by  September  30  of 
the  same  fiscal  year. 

§  225.5  Commodity  assistance. 

(a)  Sponsors  eligible  to  receive 
commodities  under  the  Program  include 
only  those  which  prepare  the  meals  to 
be  served  at  their  sites  and  those  which 
have  entered  into  an  agreement  with  a 
school  or  school  district  for  the 
preparation  of  meals.  The  State  agency 
shall  make  available  to  these  sponsors 
information  on  available  commodities. 

(b)  Not  later  than  June  1  of  each  year 
State  agencies  shall  prepare  a  list  of  the 
names  of  sponsors  which  are  to  receive 
commodities.  The  list  shall  indicate  the 
average  daily  number  of  eligible  meals 
to  be  served  by  each  of  these  sponsors. 
If  the  State  agency  does  not  handle  the 
distribution  of  commodities  donated  by 
the  Department,  this  list  shall  be 
forwarded  to  the  agency  of  the  State 
responsible  for  the  distribution  of 
commodities.  The  State  agency  shall  be 
responsible  for  promptly  revising  the 
information  included  on  the  list  to 
reflect  additions  or  terminations  of 
sponsors  and  for  adjusting  the  average 
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daily  participation  data  as  it  determines 
necessary. 

Subpart  C— State  Agency  Provisions 

§  225.6  Program  management  and 
administration  plan. 

(a)  Not  later  than  February  15  of  each 
year,  each  State  Agency  shall  submit  to 
FNSRO  a  Program  management  and 
administration  plan  for  that  fiscal  year. 

(b)  Each  plan  shall  be  acted  on  or 
approved  by  March  15,  or  if  it  is 
submitted  late,  within  30  calendar  days 
of  receipt  of  the  plan.  If  the  plan  initially 
submitted  is  not  approved,  the  State 
agency  and  FNS  shall  work  together  to 
ensure  that  changes  to  the  plan,  in  the 
form  of  amendments,  are  submitted  so 
that  the  plan  can  be  approved  within  60 
calendar  days  following  the  initial 
submission  of  the  plan.  Upon  approval 
of  the  plan,  the  State  agency  shall  be 
notified  of  the  level  of  State 
administrative  funding  which  it  is 
assured  of  receiving  under  §  225.4(h). 

(c)  Prior  to  submission,  the  State  shall 
ensure  that  interested  parties  have 
opportunity  to  make  comments  and 
recommendations  and  that  timely 
comments  and  recommendations  have 
been  given  full  consideration  in  the 
development  of  the  Plan. 

(d)  The  Plan  shall  have  the  original 
signature  of  the  Chief  Official 
(Commissioner  or  Superintendent)  of  the 
State  agency. 

(e)  The  State  agency  shall  give  the 
Govenor,  or  his  delegated  agent,  the 
opportunity  to  comment  on  the 
management  and  administration  plan.  A 
period  of  45  calendar  days  from  the  date 
of  receipt  of  the  Plan  shall  be  afforded 
to  make  such  comments. 

(f)  Approval  of  the  Plan  by  FNS  shall 
be  a  prerequisite  to  the  withdrawal  of 
Program  funds  by  the  State  from  the 
Letter  of  Credit  and  ilswflonation  by 
the  Department  of  any  commodities  for 
use  in  the  State's  Program. 

(g)  The  Plan  shall  include,  at  a 
minimum,  the  following  information: 

(1)  The  State's  plan  for  the  use  of 
State  administrative  funds,  Program 
funds,  and  funds  from  within  the  State 
to  reach  needy  areas,  and  a  description 
of  the  means  of  identifying  needy  areas. 
It  shall  provide  the  procedures  and 
timeframes  for  achieving  the  maximum 
participation  of  needy  children, 
particularly  needy  children  in  rural 
areas,  in  Indian  tribal  territories,  and  in 
areas  with  a  concentration  of  migrant 
farmworkers,  by  disseminating 
information  on  the  availability  of  the 
Program  to  potential  sponsors.  The  Plan 
shall  provide  the  State's  procedures  for 
locating  sponsors  eligible  under 
§  225.19(a)(1)  through  (5); 


(2)  The  estimated  number  and  types  of 
sponsors  and  sites  expected  to 
participate  and  the  estimated  average 
daily  attendance.  A  description  of  the 
estimation  methods  used  shall  be 
included; 

(3)  The  estimated  amount  of  Program 
funds,  by  month,  needed  for  operating 
costs  payments  to  sponsors.  The  plan 
shall  describe  the  State's  method  for 
calculating  the  amount  and  the 
procedures  and  timeframes  for 
disbursing  these  payments  to  sponsors; 

(4)  The  estimated  amount  of  Program 
funds,  by  month,  needed  for 
administrative  costs  payments  to 
sponsors.  The  plan  shall  describe  the 
State’s  method  for  calculating  the 
amount  and  the  method  and  timeframes 
for  disbursing  these  payments  to 
sponsors; 

(5)  The  State  agency  budget,  by 
month,  for  the  use  of  State 
administrative  funds,  including  but  not 
limited  to  staffing,  salaries,  travel,  and 
per  diem; 

(6)  The  State’s  procedures,  deadlines, 
timeframes,  and  criteria  to  be  used  in 
the  approval  process  for  sponsor 
applications,  including  sponsors  seeking 
eligibility  under  §  225.19(a)(6); 

(7)  The  State’s  procedures  and 
timeframes  for  providing  technical 
assistance  and  training  to  sponsors, 
including  the  number  of  such  training 
sessions  and  any  other  types  of 
technical  assistance  the  State  agency 
intends  to  provide. 

(8)  The  State's  procedures  and 
timeframes  for  (i)  monitoring  sponsors 
and  sites,  including  the  number  of  pre¬ 
approval  visits  and  Program  reviews 
conducted  in  the  prior  fiscal  year  and 
the  number  of  Program  reviews  planned 
for  the  current  fiscal  year,  (ii)  followup 
and  corrective  action  to  remedy  Program 
deficiencies  and  violations  detected 
during  such  monitoring,  and  (iii) 
additional  monitoring  of  sponsors 
described  in  §  225.19(a)(6)  and  sites 
administered  by  such  sponsors; 

(9)  The  State’s  procedures  and 
timeframes  for  (i)  registering,  (ii) 
training,  and  (iii)  monitoring  of  food 
service  management  companies,  (iv) 
ensuring  that  food  service  management 
companies  do  not  enter  into  contracts 
for  more  than  they  can  provide 
effectively  and  efficiently,  and  (v) 
followup  and  corrective  action  to 
remedy  food  service  management 
company  Program  deficiencies  and 
violations; 

(10)  The  State's  Plan  to  provide  for 
health  inspections  and  meal  quality 
tests,  and  the  State's  plan  for  the  use  of 
funds  provided  under  §  225.4(k); 


(11)  The  State’s  plan  for  maximizing 
the  use  of  school  food  service  facilities 
and  on-site  meal  preparation; 

(12)  The  actions  to  be  taken  to  ensure 
compliance  with  the  requirements  of  the 
Department’s  regulations  respecting 
nondiscrimination  (7  CFR  Part  15); 

(13)  The  State’s  procedures  and 
timeframes  for  auditing  sponsors  not 
subject  to  the  auditing  requirements 
prescribed  by  the  Secretary  in 
accordance  with  §  225.13(a)(1).  The  Plan 
shall  also  include  the  total  number  of 
audits  performed  during  the  prior  fiscal 
year; 

(14)  The  State’s  procedures  for 
granting  a  fair  hearing  and  prompt 
determination  to  any  sponsor  wishing  to 
appeal  a  State's  decision  affecting  its 
application  for  participation,  its  site 
participation,  or  its  Program  payments, 
and  the  State's  procedures  for  granting  a 
hearing  and  prompt  determination  to 
any  food  service  management  company 
wishing  to  appeal  a  States’  denial  of 
registration  in  the  State.  The  State  shall 
also  identify  the  title  and/or  position  of 
the  hearing  official  responsible  for 
hearing  appeals  by  sponsors  and  food 
service  management  companies  of  any 
State  decision  concerning  any  aspect  of 
their  participation  in  the  Program.  The 
Plan  shall  provide  evidence  of  that 
official’s  independence  from  the  original 
decision-making  process; 

(15)  The  amount  of  non-Federal  funds 
made  available  to  the  Program  through 
direct  State  appropriations; 

(16)  An  explanation  of  significant 
deviations  in  last  year’s  actual  Program 
operations  from  that  proposed  in  the 
Plan  for  last  year.  This  explanation  shall 
include  the  State's  corrective  action  plan 
for  resolving  any  problems  or 
deficiencies  which  occurred  during  the 
prior  fiscal  year  and  for  reducing  waste 
and  mismanagement  in  the  Program. 

§  225.7  State  agency  personnel. 

(a)  The  State  agency  shall  provide 
sufficient  qualified  consultative, 
technical,  and  managerial  personnel  to 
administer  the  Program,  monitor 
performance,  and  measure  progress  in 
achieving  Program  goals.  The  State 
agency  shall  assign  Program 
responsibilities  to  personnel  to  ensure 
that  all  applicable  requirements  under 
this  part  are  met. 

(b)  All  administrative  personnel  shall 
be  employed  and  available  for  Program 
duties  at  least  30  days  prior  to  the  State 
agency’s  sponsor  application  deadline 
date.  All  field  staff  personnel  shall  be 
employed  and  available  at  least  15  days 
prior  to  the  first  day  of  Program 
operations.  However,  the  State  agency 
may  submit  to  FNSRO  a  written  request 
for  an  exception  to  these  hiring  dates. 
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The  requests  shall  include  information 
in  sufficient  detail  for  FNSRO  to 
determine  that  the  exception  is 
necessary  and  will  not  adversely  affect 
Program  administration  and  operation.  - 
The  requests  must  be  submitted  prior  to 
the  first  of  the  hiring  dates. 

§  225.8  Procedures  for  approval  of 
applications. 

(a}  Each  State  agency  shall  establish 
and  inform  all  of  the  previous  year’s 
sponsors  and  all  potential  sponsors  of 
the  deadline  date  for  submitting  a 
written  application  for  participation  in 
the  Program.  The  State  agency  shall 
approve  the  application  of  an  otherwise 
eligible  applicant  sponsor  submitted 
after  the  deadline  date  established  by 
the  State  agency  only  when  the  failure 
to  do  so  would  deny  the  Program  to  an 
area  in  which  poor  economic  conditions 
exist  or  a  significant  number  of  needy 
children  would  not  otherwise  have 
reasonable  access  to  the  Program.  The 
State  agency  shall  inform  potential 
sponsors  inquiring  after  the  sponsor 
application  deadline  date  of  the 
possibility  of  approval  if  the  sponsor 
qualifies  under  these  terms.  The  State 
agency  shall  not  approve  an  application 
submitted  after  the  deadline  date  any 
sooner  than  seven  days  following  its 
submission. 

(b)  Within  30  days  of  receiving  a 
complete  and  correct  application,  the 
State  agency  shall  notify  the  applicant 
of  its  approval  or  disapproval.  If  an 
incomplete  application  is  received,  the 
State  agency  shall  so  notify  the 
applicant  within  15  days  and  shall 
provide  technical  assistance  for  the 
purpose  of  completing  the  application. 
Any  disapproved  applicant  shall  be 
notified  of  its  right  to  appeal  under 

§  225.16. 

(c)  The  State  agency  shall  determine 
the  eligibility  of  applicant  sponsors 
applying  for  participation  in  the  Program 
in  accordance  with  the  applicant 
sponsor  eligibility  criteria  outlined  in 

§  225.19. 

(d)  The  State  agency  shall  review 
each  applicant’s  administrative  budget 
as  a  part  of  the  application  approval 
process,  in  order  to  assess  the 
applicant's  ability  to  operate  in 
compliance  with  these  regulations 
within,  is  projected  reimbursement.  In 
approving  the  applicant's  administrative 
budget,  the  State  agency  shall  take  into 
consideration  the  number  of  sites  and 
children  to  be  served,  as  well  as  any 
other  relevant  factors.  A  sponsor’s 
administrative  budget  shall  be  subject  to 
review  for  adjustments  by  the  State 
agency  if  the  sponsor’s  level  of  site 
participation  or  the  number  of  meals 
served  to  children  changes  significantly. 


(e)  State  agencies  may  approve  the 
application  of  an  otherwise  eligible 
applicant  which  does  not  provide  a 
year-round  service  to  the  community 
which  it  proposes  to  serve  under  the 
Program  only  if  it  meets  one  or  more  of 
the  following  criteria:  (1)  it  is  a 
residential  camp,  or  (2)  it  proposes  to 
provide  a  food  service  for  the  children  of 
migrant  workers,  or  (3)  a  failure  to  do  so 
would  deny  the  Program  to  an  area  in 
which  poor  economic  conditions  exist, 
or  (4)  a  significant  number  of  needy 
children  will  not  otherwise  have 
reasonable  access  to  the  Program.  Such 
an  applicant  may  be  approved  to 
operate  more  than  50  sites  only  if  it  will 
provide  a  food  service  for  the  children  of 
migrant  workers  and  the  State  agency 
determines  that  the  applicant  has 
adequate  capabilities  and  facilities  and 
has  provided  services  to  migrant 
communities  in  prior  years.  When 
approving  the  applications  of  such 
applicants,  the  State  agency  shall  take 
particular  care  to  ensure  that  such 
applicants  are  timely  in  their  Program 
planning  and  thoroughly  prepared  to 
assume  and  carry  out  all  Program 
responsibilities. 

(f)  Applicants  which  qualify  as  camps 
shall  be  approved  for  reimbursement 
only  for  meals  served  free  to  enrolled 
children  who  meet  the  eligibility 
requirements  for  free  and  reduced  price 
school  meals. 

(g)  The  State  agency  shall  use  the 
following  order  of  priority  in  approving 
sponsors  eligible  under  §  225.19(a)  (1) 
through  (5)  to  operate  sites  which 
propose  to  serve  the  same  area  or  the 
same  enrolled  children: 

(1)  Applicant  sponsors  which  are 
public  or  nonprofit  private  schools 
which  have  demonstrated  successful 
Program  performance  in  a  prior  year; 

(2)  Applicant  sponsors  which  oppose 
to  prepare  meals  at  their  own  facilities 
or  which  operate  only  one  site; 

(3)  Applicant  sponsors  which  propose 
to  utilize  local  school  food  service 
facilities  for  the  preparation  of  meals; 

(4)  Other  applicant  sponsors  which 
have  demonstrated  ability  for  successful 
Program  operations;  and 

(5)  Applicant  sponsors  which  plan  to 
integrage  the  Program  with  Federal, 
State,  or  local  employment  or  training 
programs. 

(h)  The  State  agency  shall  not  approve 
the  application  of  any  applicant  sponsor 
which  seeks  eligibility  under 

§  225.19(a)(6)  unless  the  applicant  fully 
documents  that  it  has  a  consistent 
record  of  reliable  and  honest 
management  and  administration  of 
community  food  service  programs.  For 
the  purpose  of  determining  eligibility 
under  §  225.19(a)(6),  “community  food 


service  program”  means  a  program  that 
provides  meals  on  a  regular  schedule, 
anJ  which  has  the  stated  objective  of 
providing  nutritionally  balanced  meals 
to  participants.  The  State  agency  shall 
approve  these  applicants  only  if 
sponsors  indentified  in  §  225.19(a)  (1) 
through  (5)  are  not  available  to 
administer  the  Program  in  the  same 
geographic  area  or  a  significant  number 
of  needy  children  will  not  otherwise 
have  reasonable  access  to  the  Program. 
Upon  receiving  an  application  from  a 
potential  sponsor  seeking  eligibility 
under  §  225.19(a)(6),  the  State  agency 
shall  make  every  reasonable  effort  to 
locate  a  sponsor  eligible  under 
§  225.19(a)  (1)  through  (5)  to  serve  sites 
in  that  same  area,  The  State  agency  may 
also  assist  applicants  seeking  eligibility 
under  §  225.19(a)(6)  in  making  changes 
in  their  proposed  programs  that  would 
make  the  applicants  eligible  under  one 
of  the  other  categories  in  §  225.19(a)  (1) 
through  (5). 

(i)  When  evaluating  a  proposed  food 
service  site,  the  State  agency  shall 
ensure  that: 

(1)  If  not  a  camp,  the  proposed  site 
serves  an  area  in  which  poor  economic 
conditions  exist,  as  defined  by 

§  225.2(d); 

(2)  The  number  of  meals,  by  type, 
proposed  to  be  served  to  children  at  the 
site  does  not  exceed  the  number  of 
children  residing  in  the  area  to  be 
served,  or,  if  applicable,  the  number 
enrolled; 

(3)  The  area  which  the  site  proposes 
to  serve  is  not  or  will  not  be  served  in 
whole  or  in  part  by  another  site,  unless 
it  can  be  demonstrated  to  the 
satisfaction  of  the  State  agency  that 
each  site  will  serve  children  not  served 
by  any  other  site  in  the  same  area  for 
the  same  meal  and  that  the  total  number 
of  meals,  by  type,  served  to  children  at 
all  sites  does  not  exceed  the  number  of 
children  residing  in  the  area;  and 

(4)  The  site  is  approved  to  serve  no 
more  than  the  number  of  children  for 
which  its  facilities  are  adequate. 

(j)  When  approving  each  application, 
the  State  agency  shall  establish  an 
approved  level  for  the  number  of  meals 
which  may  be  claimed  for 
reimbursement  under  the  Program  for 
each  site  at  which  the  sponsor  proposes 
to  serve  meals  prepared  by  a  food 
service  management  company.  The 
approved  level  shall  be  set  with  the 
objective  of  providing  only  one  meal  per 
child.  The  approved  level  shall  be  based 
upon  the  historical  record  of  attendance 
at  the  site,  if  the  site  has  been  used  in 
the  Program  in  prior  years.  If  the  site  has 
not  been  used  in  prior  years,  the  State 
agency  shall  establish  the  approved 
level  based  on  its  own  best  estimate  of 


attendance.  The  approved  level  shall  be 
adjusted,  if  warranted,  based  upon 
information  collected  during  site 
reviews.  The  sponsor  may  seek  an 
adjustment  in  the  approved  level  for  its 
sites  by  requesting  a  site  review  or  by 
providing  the  State  agency  with 
evidence  that  its  attendance  at  a  site 
exceeds  the  site’s  approved  level. 
Whenever  the  State  agency  makes  such 
adjustments,  it  shall  document  them  in 
its  files,  and  it  shall  immediately  send 
written  confirmation  of  the  adjustments 
to  the  sponsor.  Upon  approval  of  its 
application  or  any  adjustment  of 
approved  levels,  the  sponsor  shall 
inform  the  food  service  management 
company  with  which  the  sponsor 
contracts  of  the  approved  level  for  each 
meal  service  at  each  site  for  which  the 
food  service  management  company  will 
provide  meals. 

(k)  Each  State  agency  shall  inform 
potential  sponsors  of  the  procedure  for 
applying  for  advance  operating  and 
administrative  costs  payments  as 
provided  for  in  §  225.12(b),  and  where 
applicable,  each  State  agency  shall 
inform  sponsors  of  the  procedure  for 
applying  for  start-up  payments  provided 
for  in  §  225.(12)(a). 

(l)  The  State  agency  shall  not  approve 
any  applicant  sponsor  to  operate  more 
than  200  sites  or  to  serve  an  average 
daily  attendance  of  more  than  50,000 
children  unless  it  can  demonstrate  to  the 
satisfaction  of  the  State  agency  that  it 
has  the  capability  of  managing  a 
program  of  that  size. 

(m)  The  State  agency  shall  not 
approve  the  application  of  any  applicant 
sponsor  identifiable  through  its 
organization  or  principals  as  a  sponsor 
which  participated  during  the  prior  three 
fiscal  years  and  was  seriously  deficient 
in  its  Program  operations.  In  the  event 
that  an  applicant  sponsor's  application 
is  denied,  the  State  agency  shall  inform 
such  applicant  sponsor  of  the  procedure 
to  request  a  review  of  the  denial.  The 
official  making  the  determination  of 
denial  must  notify  the  applicant  sponsor 
in  writing  stating  all  of  the  grounds  on 
which  the  State  agency  based  the 
denial.  Serious  deficiencies  which  are 
grounds  for  nonapproval  are  described 
in  §  225.14(c). 

(n)  Pending  the  outcome  of  a  review  of 
a  denial  the  State  agency  shall  proceed 
to  approve  other  applicants  in 
accordance  with  its  responsibilities 
under  paragraph  (g)  of  this  section, 
without  regard  to  the  application  under 
review. 

(o)  The  State  agency  shall  not  approve 
the  application  of  any  applicant  sponsor 
which  submits  fraudulent  information  or 
documentation  when  applying  for 
Program  participation  or  knowingly 


withholds  information  which  may  lead 
to  the  disapproval  of  its  application. 
Complete  information  regarding  such 
disapproval  of  an  applicant  shall  be 
submitted  by  the  State  agency  through 
FNSRO  to  OIG. 

§  225.9  Program  applications. 

(a)  The  applicant  shall  submit  a 
written  application  to  the  State  agency 
for  participation  in  the  Program  as  a 
sponsor.  The  State  agency  may  use  the 
application  form  developed  by  FNS  or  it 
may  develop  an  application  form  for  use 
in  the  Program.  Application  shall  be 
made  on  a  timely  basis  in  accordance 
with  the  State  agency  deadline  date 
established  under  §  225.8(a).  At  a 
minimum,  the  application  shall  include 
the  items  listed  below: 

(1)  A  site  information  sheet,  as 
developed  by  the  State  agency,  for  each 
site  where  a  food  service  operation  is 
proposed.  The  site  information  sheet 
shall  demonstrate  or  describe  the 
following: 

(1)  An  organized  and  supervised 
system  for  serving  meals  to  attending 
children; 

(ii)  The  estimated  number  and  types 
of  meals  to  be  served  and  the  times  of 
service; 

(iii)  Arrangements,  within  standards 
prescribed  by  the  State  or  local  health 
authorities,  for  delivery  and  holding  of 
meals  until  time  of  service,  and 
arrangements  for  storing  and 
refrigerating  any  leftover  meals  until  the 
next  day; 

(iv)  Arrangements  for  food  service 
during  periods  of  inclement  weather; 

(v)  Access  to  a  means  of 
communication  for  making  adjustments 
as  needed  in  the  number  of  meals 
delivered  in  accordance  with  the 
number  of  children  attending  daily  at 
each  site; 

(vi)  The  geographic  area  to  be  served 
by  the  site; 

(vii)  The  percentage  of  children  to  be 
served  by  the  site  who  meet  the 
eligibility  requirements  for  free  or 
reduced  price  school  meals;  and 

(viii)  Whether  the  site  is  rural,  as 
defined  by  §  225.2(x),  or  non-rural,  and 
whether  the  site's  food  service  will  be 
self-preparation  or  vended. 

(2)  Along  with  its  site  information 
sheet  for  a  site  that  is  not  a  camp, 
documentation  supporting  the  eligibility 
of  each  site  as  serving  an  area  in  which 
poor  economic  conditions  exist.  For 
those  sites  at  which  applicants  will 
serve  children  of  migrant  workers,  the 
documentation  requirement  may  be  met 
by  providing  the  State  agency  with  data 
from  an  organization  determined  by  the 
State  agency  to  be  a  migrant 
organization,  which  supports  eligibility 


for  those  children  as  a  group.  When  a 
sponsor  proposes  to  serve  a  site  which  it 
served  in  the  previous  year, 
documentation  from  the  previous  year 
•may  be  used  to  support  the  eligibility  of 
the  site.  For  such  sites  applicants  shall 
only  be  required  to  obtain  new 
documentation  every  other  year.  Prior  to 
filing  their  Claims  for  Reimbursement 
for  each  session  or  at  such  time  as 
specified  by  the  State  agency,  camps 
shall  submit  to  the  State  agency  family- 
size  and  income  information  which 
documents  the  number  of  children 
enrolled  in  each  session  who  meet  the 
eligibility  requirements  for  free  or 
reduced  price  school  meals. 

(3)  Information  in  sufficient  detail  to 
enable  the  State  agency  to  determine 
whether  the  applicant  meets  the  criteria 
for  participation  in  the  Program  as  set 
forth  in  §  225.19,  and  the  extent  of 
Program  payments  needed,  including  a 
request  for  advance  payments  and  start¬ 
up  payments,  if  applicable,  an 
administrative  and  operating  budget, 
and  a  staffing  and  monitoring  plan. 

(4)  A  complete  administrative  budget 
for  State  agency  review  and  approval. 
The  budget  shall  contain  the  projected 
administrative  expenses  which  a 
sponsor  expects  to  incur  during  the 
operation  of  the  Program,  and  shall 
include  information  in  sufficient  detail 
to  enable  the  State  agency  to  assess  the 
sponsor’s  ability  to  operate  under  the 
Program  within  its  estimated 
reimbursement.  A  sponsor’s  approved 
administrative  budget  shall  be  subject  to 
subsequent  review  by  the  State  agency 
for  adjustments  in  projected 
administrative  costs. 

(5)  A  plan  for  and  a  synopsis  of  its 
invitation  to  bid  for  food  service,  if  a  bid 
is  required  under  §  225.17. 

(6)  A  free  meal  policy  statement,  as 
required  in  §  225.22. 

(7)  For  sponsors  applying  after  the 
deadline  date  established  by  the  State 
agency  under  §  225.8(a),  an  explanation 
to  the  State  of  why  they  are  applying 
late.  The  State  shall  maintain  a  record 
documenting  all  late  submissions. 

(8)  Applicants  which  sponsored  the 
Program  during  any  of  the  prior  three- 
fiscal  years  shall  not  be  required  to 
submit  the  documentation  described  in 
this  paragraph.  Applicants  under 

§  225.19(a)(6)  of  this  part  which  have  not 
sponsored  the  Program  during  the  prior 
three  fiscal  years  shall  submit  sufficient 
documentation  with  the  application  to 
demonstrate  that  they  have  been 
consistently  reliable  and  honest  in  the 
management  and  administration  of 
community  food  service  programs.  The 
following  types  of  documentation  shall 
be  submitted  by  these  applicants  for  any 
other  community  food  service  programs 


74399 


Federal  Register  /  Vol.  45,  No.  218  /  Friday,  November  7,  1980  /  Proposed  Rules 


administered  during  the  prior  three 
years,  and  may  be  submitted  for  any 
program  administered  prior  to  that  time: 

(i)  A  description  of  all  food  service 
programs  which  the  applicant  has 
managed  or  administered,  including  lists 
of  names  of  corporate  officers, 
addresses  of  food  service  sites,  and 
sources  of  funding; 

(ii)  Independent  audit  reports 
stemming  from  any  audits  which  may 
have  been  conducted  of  the  applicant's 
food  service  programs; 

(iii)  An  assurance  that  the  applicant 
has  not  been  terminated  or  determined 
to  have  been  seriously  deficient  in  its 
operation  of  community  food  service 
programs;  and 

(iv)  Any  other  relevant  information 
which  is  available  to  the  applicant 
concerning  its  record  in  management 
and  administration  of  food  service 
programs. 

(b)  Sponsors  approved  for 
participation  in  the  Program  shall  enter 
into  written  agreements  with  the  State 
agency.  The  agreements  shall  provide 
that  the  sponsor  shall: 

(1)  Operate  a  nonprofit  food  service 
during  any  period  from  May  through 
September  for  children  on  school 
vacation  or  at  some  other  time  or  times 
during  the  year  for  children  on  school 
vacation  under  a  continuous  school 
calendar  system; 

(2)  Serve  meals  which  meet  the 
requirements  and  provisions  set  forth  in 
§  225.21  during  a  period  designated  as 
the  meal  service  period  by  the  sponsor, 
and  serve  the  same  meals  to  all 
children; 

(3)  Serve  meals  without  cost  to  all 
children,  except  that  camps  may  charge 
for  meals  served  to  children  who  are  not 
served  meals  under  the  Program; 

(4)  Issue  a  policy  statement  in 
accordance  with  §  225.22; 

(5)  Meet  the  training  requirement  for 
its  administrative  and  site  personnel,  as 
required  under  §  225.20(i); 

(6)  Provide  for  an  audit  if  it  expects  to 
receive  over  $75,000  in  Program 
payments,  as  outlined  in  §  225.13(a)(2); 

(7)  Claim  reimbursement  only  for  the 
type  or  types  of  meals  specified  in  the 
agreement  and  served  without  charge  to 
children  at  approved  sites  during  the 
approved  meal  service  period,  except 
that  camps  shall  claim  reimbursement 
only  for  the  type  or  types  of  meals 
specified  in  the  agreement  and  served 
without  charge  to  children  who  are 
eligible  for  free  or  reduced  price  school 
meals.  No  permanent  changes  may  be 
made  in  the  time  of  any  meal  service 
period  unless  the  changes  are  approved 
by  the  State  agency; 

(8)  Submit  Claims  for  Reimbursement 
in  accordance  with  procedures 


established  by  the  State  agency,  and 
those  stated  in  $  225.12; 

(9)  In  the  storage,  preparation  and 
service  of  food,  maintain  proper 
sanitation  and  health  standards  in 
conformance  with  all  applicable  State 
and  local  laws  and  regulations; 

(10)  Accept  and  use,  in  quantities  that 
may  be  efficiently  utilized  in  the 
Program,  such  foods  as  may  be  offered 
as  a  donation  by  the  Department; 

(11)  Have  access  to  facilities 
necessary  for  storing,  preparing,  and 
serving  food; 

(12)  Maintain  a  financial  management 
system  as  prescribed  by  the  State 
agency; 

(13)  Maintain  on  Hie  documentation  of 
site  visits  and  reviews  in  accordance 
with  §  225.20(g)  and  (h); 

(14)  Upon  request,  make  all  accounts 
and  records  pertaining  to  the  Program 
available  to  State,  Federal,  or  other 
authorized  officials  for  audit  or 
administrative  review,  at  a  reasonable 
time  and  place.  These  records  shall  be 
retained  for  a  period  of  3  years  after  the 
end  of  the  fiscal  year  to  which  they 
pertain,  unless  audit  or  investigation 
findings  have  not  been  resolved,  in 
which  case  the  records  shall  be  retained 
until  all  issues  raised  by  the  audit  or 
investigation  have  been  resolved; 

(15)  Maintain  children  on  site  while 
meal  are  consumed;  and 

(16)  Retain  final  financial  and 
administrative  responsibility  for  its 
program. 

(c)  Each  State  agency  shall  require 
applicant  sponsors  submitting  Program 
applications,  site  information  sheets, 
Program  agreements  or  Claims  for 
Reimbursement,  and  sponsors 
requesting  advance  payments,  to  certify 
that  the  information  submitted  on  these 
forms  is  true  and  correct  and  that  the 
sponsor  is  aware  that  deliberate 
misrepresentation  or  withholding  of 
information  may  result  in  prosecution 
under  applicable  State  and  Federal 
statutes. 

(d)  Within  two  weeks  of  receiving 
notification  of  their  approval,  sponsors 
shall  submit  to  the  State  agency  a  copy 
of  their  letter  advising  the  appropriate 
health  department  of  their  intention  to 
provide  a  food  service  during  a  specific 
period  at  specific  sites. 

(e)  Within  two  weeks  of  receiving 
notification  of  its  approval,  any  sponsor 
whose  total  Program  payments  are 
expected  to  exceed  $75,000  shall  submit 
to  the  State  agency  a  copy  of  its  letter  of 
agreement  with  the  accounting  firm  or 
individual  which  is  to  conduct  the  audit 
of  its  program  in  accordance  with 

§  225.13(a)  and  (b). 

(f)  In  addition,  the  State  agency  may 
require  any  sponsor  which  contracts 


with  a  food  service  management 
company  to  enter  into  an  agreement 
with  the  State  agency  to  provide  that  the 
sponsor  shall  establish  a  special  account 
with  a  State  of  Federally  insured  bank 
for  operating  costs  payable  to  the 
sponsor  by  the  State.  The  special 
account  agreement  shall  specify  that 
any  disbursement  of  monies  from  the 
account  must  be  authorized  by  both  the 
sponsor  and  the  food  service 
management  company.  The  special 
account  agreement  may  contain  other 
terms  agreed  to  by  both  sponsor  and 
food  service  management  company, 
which  are  not  inconsistent  with  the 
terms  of  the  contract  between  the 
sponsor  and  the  food  service 
management  company.  A  copy  of  the 
special  account  agreement  shall  be 
submitted  to  the  State  agency  and 
another  copy  maintained  on  file  by  the 
sponsor.  Any  charges  made  by  the  bank 
for  the  account  described  in  this  section 
shall  be  considered  an  allowable 
sponsor  administrative  cost. 

§  225.10  Program  expansion,  monitoring 
and  assistance. 

(a)  Program  availability.  By  February 
1  of  each  fiscal  year,  each  State  agency 
shall  announce  the  purpose,  eligibility 
criteria,  and  availability  of  the  Program 
throughout  the  State,  through 
appropriate  means  of  communication. 

As  part  of  this  effort,  each  State  agency 
shall  compile  a  listing  of  potential 
sponsors  which  have  not  previously 
participated  in  the  Program  and  shall 
contact  them.  State  agencies  shall 
identify  rural  areas,  Indian  tribal 
territories,  and  areas  with  a 
concentration  of  migrant  farmworkers 
which  qualify  for  the  Program  and  shall 
actively  seek  eligible  applicant  sponsors 
to  serve  such  areas.  States  shall  identify 
priority  outreach  areas  in  accordance 
with  FNS  guidance  and  target  outreach 
efforts  in  these  areas.  Outreach  efforts 
shall  be  directed  toward  potential 
sponsors  which  would  be  eligible  under 
§  225.19(a)(1)  through  (5).  State  agencies 
shall  make  every  reasonable  effort  to 
locate  high  priority  sponsors  for  sites  in 
areas  where  poor  economic  conditions 
exist.  The  State  agency  shall  encourage 
potential  sponsors  to  use  their  own 
facilities  or  the  facilities  of  public  or 
nonprofit  private  schools  for  the 
preparation,  delivery,  and  service  of 
meals  under  the  Program. 

(b)  Training.  Each  State  agency  shall 
plan  for  and  carry  out  Program  training 
for  sponsors,  food  service  management 
company  representatives,  auditors,  and 
health  inspectors  which  will  participate 
in  the  Program  in  that  State.  Prior  to 
Program  operations,  each  State  agency 
shall  ensure  that  the  sponsor's 
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supervisory  personnel  responsible  for 
the  food  service  receive  training  in  all 
necessary  areas  of  Program 
administration  and  operations.  This 
training  shall  be  structured  and 
scheduled  to  reflect  the  fact  that 
individual  sponsors  or  groups  of 
sponsors  require  different  levels  and 
areas  of  Program  training.  State 
agencies  are  encouraged  to  utilize 
sponsors  which  have  previously 
participated  in  the  Program  in  such 
training  and  to  train  site  personnel 
regarding  their  responsibilities.  Training 
should  be  made  available  at  convenient 
locations.  Prior  to  the  beginning  of 
Program  operations,  each  State  agency 
shall  make  available  training  in  all 
necessary  areas  of  Program 
administration  for  representatives  from 
all  food  service  management  companies 
and  each  health  department  which  will 
participate  in  the  Program  in  the  current 
year. 

(c)  Program  materials.  Each  State 
agency  shall  develop  and  make 
available  all  necessary  Program 
materials  in  sufficient  time  to  enable 
applicant  sponsors  to  adequately 
prepare  for  their  participation  in  the 
Program. 

(d)  Food  specifications  and  meal 
quality  standards.  With  the  assistance 
of  the  Department,  each  State  agency 
shall  develop  and  make  available  to  all 
sponsors  minimum  food  specifications 
and  model  meal  quality  standards  which 
shall  become  part  of  the  contracts 
between  sponsors  and  food  service 
management  companies. 

(e)  Program  monitoring  and 
assistance.  The  State  agency  shall 
conduct  monitoring  and  provide 
Program  assistance  according  to  the 
following  provisions: 

(1)  Pre-approval  visits.  The  State 
agency  shall  conduct  pre-approval  visits 
of  sponsors  and  sites  as  specified  below, 
to  further  assess  the  applicant  sponsor’s 
or  site's  potential  for  successful  Program 
operations  and  to  verify  information 
provided  in  the  application.  The  State 
agency  shall  visit  prior  to  approval: 

(1)  All  applicant  sponsors  which  did 
not  participate  in  the  Program  in  the 
prior  year; 

(ii)  All  other  applicant  sponsors 
which,  as  a  result  of  operational 
problems  noted  in  the  prior  year,  the 
State  agency  has  determined  need  a  pre¬ 
approval  visit: 

{iii)  All  proposed  nonschool  sites  with 
an  expected  average  daily  attendance  of 
300  children  or  more  and  which  did  not 
participate  in  the  Program  in  the  prior 
year. 

(2)  Sponsor  and  site  reviews.  The 
State  agency  shall  review  sponsors  and 
sites,  to  ensure  compliance  with 


Program  regulations  and  with  the 
Department’s  nondiscrimination 
regulations  (Part  15  of  this  title)  and  any 
other  applicable  instructions  issued  by 
the  Department.  In  determining  which 
sponsors  or  sites  to  review  under  this 
paragraph,  the  State  agency  shall,  at  a 
minimum  consider  whether  or  not  the 
sponsor  or  site  has  been  used  or 
reviewed  in  prior  years,  the  performance 
of  the  sponsor  or  site  in  prior  years,  the 
performance  of  other  sites  operated  by 
the  same  sponsor  in  prior  years  and  the 
current  year,  and  the  performance  of  the 
applicable  sponsor  in  prior  years  and 
the  current  year.  Reviews  shall  be 
conducted  as  follows: 

(i)  For  the  following  types  of  sponsors. 
State  agencies  shall  conduct  both  a 
review  of  sponsor  operations  and 
reviews  of  an  average  of  15  percent  of 
their  sites  during  the  first  four  weeks  of 
the  sponsor’s  operations: 

(A)  Sponsors  which  have  10  or  more 
sites  and  which  did  not  operate  the 
Program  in  the  prior  year,  and 

(B)  Other  sponsors  of  10  or  more  sites 
which  are  determined  by  the  State 
agency  to  need  early  reviews. 

(ii)  The  State  agency  shall  review  the 
following  types  of  sponsors  and  sites  not 
reviewed  under  subparagraph  (2)(i)  of 
this  paragraph  at  least  once  during  the 
period  of  program  operations: 

(A)  All  remaining  sponsors  of  10  or 
more  sites  and  an  average  of  at  least  15 
percent  of  their  sites,  and 

(B)  70-percent  of  all  sponsors  of  fewer 
than  10  sites  and  an  average  of  10- 
percent  of  their  sites. 

(iii)  The  State  agency  shall  conduct 
follow-up  reviews  of  sponsors  and  sites 
gs  necessary. 

(3)  Monitoring  system.  Each  State 
agency  shall  develop  and  implement  a 
monitoring  system  to  ensure  that 
sponsors,  including  site  personnel,  and 
the  appropriate  food  service 
management  company,  if  applicable, 
immediately  receive  a  copy  of  any 
review  reports  which  indicate  Program 
violations  and  which  could  result  in  a 
Program  disallowance.  As  a  part  of  its 
monitoring  system,  the  State  agency 
may  elect  to  implement  a  five-percent 
tolerance  level,  as  allowed  under 

§  225.14(f).  Sponsors  and  site  personnel 
shall  be  afforded  every  opportunity  to 
make  necessary  corrections  in  a  timely 
manner. 

(4)  Records.  Documentation  of 
Program  assistance  and  results  of  such 
assistance  shall  be  maintained  on  file  by 
the  State  agency. 

(5)  Food  Preparation  facility  visits.  As 
a  part  of  the  review  of  any  sponsor 
which  contracts  with  a  food  service 
management  company  for  the 
preparation  of  njeals,  the  State  agency 


shall  inspect  the  facilities  of  the  food 
service  management  company.  Each 
State  agency  shall  establish  an  order  of 
priority  for  visiting  facilities  at  which 
food  is  prepared  to  be  served  in  the 
Program.  The  State  agency  shall  respond 
promptly  to  complaints  concerning 
facilities  with  potential  problems.  Funds 
provided  for  in  §  225.4(k)  may  be  used 
for  this  purpose. 

(6)  Forms  for  reviews  by  sponsors. 

Each  State  agency  shall  develop  and 
provide  monitor  review  forms  to  all 
approved  sponsors.  These  forms  shall  be 
completed  by  sponsor  monitors.  The 
monitor  review  form  shall  include,  but 
not  be  limited  to,  time  of  reviewer’s 
arrival  and  departure,  site  supervisor’s 
signature,  certification  statement  to  be 
signed  by  monitor,  the  number  of  meals 
prepared  or  delivered,  the  number  of 
meals  served  to  children,  the 
deficiencies  noted,  and  corrective 
actions  taken  by  sponsor  and  date  of 
such  actions. 

(7)  Statistical  monitoring.  State 
agencies  may  use  statistical  monitoring 
procedures  in  lieu  of  the  site  monitoring 
requirements  prescribed  in  paragraph 
(e)(2)  of  this  section  to  accomplish  the 
monitoring  and  technical  assistance 
aspects  of  the  Program.  State  agencies 
which  use  statistical  monitoring 
procedures  may  use  the  findings  in 
evaluating  claims  for  reimbursement. 

FNS  will  develop  guidance  outlining 
statistical  monitoring  procedures.  States 
should  use  the  statistical  monitoring 
procedures  provided  by  FNS,  or  develop 
alternate  procedures  and  obtain  FNS 
approval  prior  to  implementation. 
Statistical  monitoring  may  be  used  for 
some  or  all  of  a  State’s  sponsors.  Use  of 
statistical  monitoring  does  not  eliminate 
the  requirements  for  reviewing  sponsors 
in  subparagraph  (2)  of  this  paragraph. 

(8)  Corrective  actions.  Corrective 
actions  which  the  State  agency  may 
take  when  Program  violations  are 
observed  during  the  conduct  of  a  review 
are  discussed  in  §  225.14.  The  State 
agency  shall  conduct  follow-up  reviews 
as  appropriate  when  corrective  actions 
are  required. 

(f)  Food  quality  and  preparation 
facility  inspections.  The  State  agency 
shall  make  a  positive  effort  to  ensure 
that  inspections  of  food  preparation 
facilities  and  food  service  sites, 
including  meal  quality  tests,  are 
conducted.  The  procedures  for  carrying 
out  the  inspections  and  tests  shall  be 
consistent  with  procedures  used  by  local 
health  authorities.  For  inspections  of 
facilities  of  food  service  management 
companies  not  conducted  by  State 
agency  personnel,  copies  of  the  results 
of  the  inspections  shall  be  provided  to 
the  State  agency.  The  company  and  the 
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sponsor  shall  also  immediately  receive  a 
copy  of  the  results  of  these  inspections 
when  corrective  action  is  required. 

(g)  Financial  management.  Each  State 
agency  shall  establish  a  financial 
managment  system  in  accordance  with 
Office  of  Management  and  Budget 
Circular  A-102  and  FNS  guidance  to 
identify  allowable  Program  costs  and 
establish  standards  for  sponsor 
recordkeeping  and  reporting.  The 
system  shall  also  be  consistent  with 
Federal  Management  Circular  74-4.  The 
State  agency  shall  provide  guidance  on 
these  financial  management  standards 
to  each  sponsor. 

(h)  Nondiscrimination.  (1)  Each  State 
agency  shall  comply  with  the 
requirements  of  title  VI  of  the  Civil 
Rights  Act  of  1964,  and  the  Department’s 
regulations  concerning 
nondiscrimination  issued  thereunder  (7 
CFR  Part  15),  including  requirements  of 
racial  and  ethnic  participation  data 
collection,  public  notification  of  the 
nondiscrimination  policy,  and  reviews 
to  assure  compliance  with  such  policy, 
to  the  end  that  no  person  shall,  on  the 
grounds  of  race,  color  or  national  origin, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  otherwise 
subjected  to  discrimination  under  the 
Program.  (2)  Complaints  of 
discrimination  filed  by  applicants  or 
participants  shall  be  referred  to  FNS  or 
the  Secretary  of  Agriculture, 

Washington,  D.C.  20250. 

§  225. 1 1  Records  and  reports. 

(a)  Each  State  agency  shall  maintain 
complete  and  accurate  current 
accounting  records  of  its  Program 
operations  which  will  adequately 
identify  funds  authorizations, 
obligations,  unobligated  balances, 
assets,  liabilities,  income,  claims  against 
sponsors  and  efforts  to  recover 
overpayments,  and  expenditures  for 
administrative  and  operating  costs. 
These  records  shall  be  retained  for  a 
period  of  three  years  after  the  date  of 
the  submission  of  the  final  Program 
Operations  and  Financial  Status  Report 
(SF-269),  except  that,  if  audit  findings 
have  not  been  resolved,  the  affected 
records  shall  be  retained  beyond  the 
three  year  period  until  such  time  as  any 
issues  raised  by  the  audit  findings  have 
been  resolved.  The  State  agency  shall 
also  retain  a  complete  record  of  each 
review  or  appeal  conducted,  as  required 
under  §  225.16,  for  a  period  of  three 
years  following  the  date  of  the  final 
determination  on  the  review  or  appeal. 
Records  may  be  kept  in  their  original 
form  or  on  microfilm. 

(b)  By  December  15  of  each  year  the 
State  agency  shall  provide  FNS  with 


information  on  the  scope  of  Program 
operations  within  the  State. 

(c)  Each  State  agency  shall  report 
information  to  FNS  on  the  use  of  funds 
and  on  Program  operations  on  a  form 
provided  by,  and  as  instructed  by,  FNS. 

(d)  Not  later  than  March  1  of  each 
fiscal  year,  the  State  agency  shall 
submit  to  FNS  a  final  Operations  and 
Financial  Status  Report  for  the  prior 
fiscal  year,  on  a  form  (SF-269)  provided 
by  FNS.  Any  requested  increase  in 
reimbursement  levels  for  a  fiscal  year 
resulting  from  corrective  action  taken 
after  submission  of  the  final  Program 
Operations  and  Financial  Status  Reports 
shall  be  submitted  to  FNS  for  approval. 
The  request  shall  be  accompanied  by  a 
written  explanation  of  the  basis  for  the 
adjustment  and  the  actions  taken  to 
minimize  the  need  for  such  adjustments 
in  the  future.  If  FNS  approves  of  such  an 
increase,  it  will  make  payment,  subject 
to  the  availability  of  funds.  Any 
reduction  in  reimbursement  for  that 
fiscal  year  resulting  from  corrective 
action  taken  after  submission  of  the 
final  fiscal  year  Program  Operations  and 
Financial  Status  Reports  shall  be 
handled  in  accordance  with  the 
provisions  of  §  225.15(d),  except  that 
amounts  recovered  may  not  be  used  to 
make  Program  payments. 

(e)  By  October  15,  each  State  agency 
shall  submit  to  FNS,  on  a  form  provided 
by  FNS,  information  concerning  each 
food  service  management  company 
which  applied  to  the  State  agency  for 
registration  for  that  calendar  year's 
Program.  FNS  shall  allow  any  food 
service  management  company  to  review 
the  information  concerning  that 
company  which  was  submitted  to  FNS 
in  accordance  with  this  paragraph. 

§  225.12  Program  payments. 

(a)  Start-up  payments.  At  their 
discretion,  State  agencies  may  make 
start-up  payments  to  sponsors  which 
have  executed  Program  agreements. 
Start-up  payments  shall  not  be  made 
more  than  two  months  before  the 
sponsor  is  scheduled  to  begin  food 
service  operations  and  shall  not 
excpeed  20  percent  of  the  sponsor’s 
approved  administrative  budget.  The 
amount  of  the  start-up  payment  shall  be 
deducted  from  the  first  advance 
payment  for  administrative  costs  or,  if 
the  sponsors  does  not  receive  advance 
payments,  from  the  first  administrative 
reimbursement. 

(b)  Advance  payments.  At  the 
sponsor’s  request,  State  agencies  shall 
make  advance  payments  to  assist 
sponsors  in  meeting  operating  costs  and 
administrative  expenses.  For  sponsors 
operating  under  a  continuous  school 
calendar,  all  advance  payments  shall  be 


forwarded  on  the  first  day  of  each 
month  of  operation.  Advance  payments 
shall  be  made  by  the  dates  specified  in 
paragraphs  (b)  (1)  and  (2)  of  this  section 
for  all  other  sponsors  whose  requests 
are  received  at  least  30  days  prior  to 
those  dates.  Requests  received  less  than 
30  days  prior  to  those  dates  shall  be 
acted  upon  within  30  days  of  receipt. 
When  making  advance  payments,  State . 
agencies  shall  observe  the  following 
criteria: 

(1)  Operating  costs. 

(1)  State  agencies  shall  make  advance 
payments  for  operating  costs  by  June  1, 
July  15,  and  August  15.  To  be  eligible  for 
the  second  advance  payments,  the 
sponsor  must  have  conducted  training 
sessions  for  its  own  personnel  and  site 
personnel  covering  Program  duties  and 
responsibilities.  A  sponsor  shall  not 
receive  advance  operating  costs 
payments  for  any  month  in  which  it  will 
participate  in  the  Program  for  less  than 
ten  days. 

(ii)  To  determine  the  amount  of  the 
advance  payment  to  any  sponsor,  the 
State  agency  shall  employ  whichever  of 
the  following  methods  will  result  in  the 
larger  payment:  (A)  The  total  operating 
costs  paid  to  the  sponsor  for  the  same 
calendar  month  in  the  preceding  year,  or 
(B)  for  sponsors  contracting  with  a  food 
service  management  company,  50 
percent  of  the  amount  determined  by  the 
State  agency  to  be  needed  that  month 
for  meals,  and,  for  sponsors  preparing 
their  own  meals,  65  percent  of  the 
amount  determined  by  the  State  agency 
to  be  needed  that  month  for  meals. 

(2)  Administrative  costs. 

(i)  State  agencies  shall  make  advance 
payments  for  administrative  costs  by 
June  1  and  July  15.  To  be  eligible  for  the 
second  advance  payment,  the  sponsor 
must  certify  that  it  is  operating  the 
number  of  sites  for  which  the 
administrative  budget  was  approved 
and  that  its  projected  administrative 
costs  do  not  differ  significantly  from  the 
approved  budget.  A  sponsor  shall  not 
receive  advance  administrative  costs 
payments  for  any  month  in  which  it  will 
operate  under  the  Program  for  less  than 
10  days.  However,  if  a  sponsor  operates 
for  less  than  10  days  in  June  but  for  at 
least  10  days  in  August,  the  second 
advance  administrative  costs  payment 
shall  be  made  by  August  15. 

(ii)  Each  payment  shall  equal  one 
third  of  the  total  amount  which  the  State 
agency  determines  the  sponsor  will  need 
to  administer  its  program.  For  sponsors 
which  will  operate  for  ten  or  more  days 
only  in  one  month  and,  therefore,  will 
qualify  for  only  one  advance 
administrative  costs  payment,  the 
payment  shall  be  no  less  than  one  half 
and  no  more  than  two  thirds  of  the  total 
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amount  which  the  State  agency 
determines  the  sponsor  will  need  to 
administer  its  program. 

(3)  Advance  payment  estimates. 

When  determining  the  amount  of 
advance  payments  payable  to  the 
sponsor,  the  State  agency  shall  make  the 
best  possible  estimate  based  on  the 
sponsor's  request  and  any  other 
•available  date.  Under  no  circumstances 
may  the  amount  of  the  advance  payment 
for  operating  or  administrative  costs 
exceed  the  amount  estimated  by  the 
State  agency  to  be  needed  by  the 
sponsor  to  meet  operating  or 
administrative  costs,  respectively. 

(4)  Limit.  The  sum  of  the  advance 
operating  and  administrative  costs 
payments  to  a  sponsor  for  any  one 
month  shall  not  exceed  $40,000  unless 
the  State  agency  determines  that  a 
larger  payment  is  necessary  for  the 
effective  operation  of  the  Program  and 
the  sponsor  demonstrates  sufficient 
administrative  and  managerial 
capability  to  justify  a  larger  payment. 

(5)  Deductions  from  advance 
payments.  The  State  agency  shall 
deduct  from  either  advance  operating 
payments  or  advance  administrative 
payments  the  amount  of  any  previous 
payment  which  is  under  dispute  or 
which  is  part  of  a  demand  for  recovery 
under  §  225.15. 

(6)  Withholding  of  advance  payments. 
If  the  State  agency  has  reason  to  believe 
that  a  sponsor  will  not  be  able  to  submit 
a  valid  Claim  for  Reimbursement 
covering  the  month  for  which  advance 
payments  have  already  been  made,  the 
subsequent  month’s  advance  payment 
shall  be  withheld  until  a  valid  claim  is 
received. 

(7)  Repayment  of  excess  advance 
payments.  Upon  demand  of  the  State 
agency,  sponsors  shall  repay  any 
advance  Program  payments  in  excess  of 
the  amount  cited  on  a  valid  Claim  for 
Reimbursement. 

(c)  Reimbursements.  Sponsors  shall 
not  be  eligible  for  reimbursements  for 
operating  and  administrative  costs 
unless  they  have  executed  an  agreement 
with  the  State  agency.  All 
reimbursements  shall  be  in  accordance 
with  the  terms  of  this  agreement. 
Reimbursements  shall  not  be  paid  for 
meals  served  at  a  site  before  the 
sponsor  has  received  written 
notification  that  the  site  has  been 
approved  for  participation  in  the 
Program.  The  State  agency  may  make 
full  or  partial  reimbursement  upon 
receipt  of  a  Claim  for  Reimbursement, 
but  shall  first  make  any  necessary 
adjustments  in  the  amount  to  be  paid. 
The  following  requirements  shall  be 
observed  in  submitting  and  paying 
claims: 


(1)  No  reimbursement  may  be  issued 
until  the  sponsor  certifies  that  it 
operated  all  sites  approved  in  the 
administrative  budget  and  that  there  has 
been  no  significant  change  in  its 
projected  administrative  costs  since  its 
preceding  claim  or,  for  a  sponsor 
receiving  an  advance  payment  for  only 
one  month,  that  there  has  been  no 
significant  change  in  its  projected 
administrative  costs  since  its  initial 
advance  administrative  costs  payment. 

(2)  Claims  for  reimbursement  shall  be 
submitted  by  the  10th  day  of  the  month 
following  the  month  for  which  the  claim 
is  made.  The  State  agency  may  require 
that  claims  be  submitted  more 
frequently  than  once  each  month. 

(3)  Sponsors  whose  first  month  of 
operation  consists  of  less  than  10  days 
shall  submit  a  combined  claim  for  that 
month  and  the  month  immediately 
following. 

(4)  Sponsors  whose  final  month  of 
operations  consists  of  less  than  10  days 
shall  submit  a  combined  claim  for  the 
final  month  and  the  month  immediately 
preceding  within  10  days  of  the  last  day 
of  operation. 

(5)  The  State  agency  shall  forward 

reimbursements  within  45  days  of 
receiving  valid  claims.  If  a  claim  is 
incomplete  or  invalid,  the  State  agency 
shall  return  the  claim  to  the  sponsor 
within  30  days  with  an  explanation  of 
the  reason  for  disapproval.  If  the 
sponsor  submits  a  revised  claim,  final 
action  shall  be  completed  within  45  days 
of  receipt.  . 

(6)  The  State  agency  is  not  required  to 
t  act  upon  any  Claim  for  Reimbursement 

which  is  not  received  within  30  days  of 
the  sponsor’s  last  day  of  food  service 
operations,  unless  the  State  agency 
determines  that  the  late  submission  is 
due  to  circumstances  beyond  the 
sponsor's  control,  in  which  case 
payment  shall  be  made  if  the  claim  is 
valid. 

(7)  Claims  for  reimbursement  for  any 
fiscal  year  shall  not  be  considered  if 
they  are  submitted  later  than  the 
following  December  31,  with  the 
exception  of  Claims  submitted  on  or 
before  December  31  and  subsequently 
amended  as  a  result  of  audits  or 
investigations. 

(8)  Claims  for  reimbursement  shall 
include  data  sufficient  to  justify  the 
amount  claimed  and  to  enable  the  State 
agency  to  provide  the  information 
required  in  Program  reports.  Sponsors 
shall  also  certify  that  records  supporting 
the  claim  are  available.  The  cost  of 
meals  served  to  adults  performing 
necessary  food  service  labor  may  be 
included  in  the  claim. 

(9)  The  State  agency  shall  promptly 
take  corrective  action  with  respect  to 


any  Claim  for  Reimbursement  for  which 
such  action  is  determined  necessary 
based  upon  the  results  of  Program 
reviews  or  any  other  information 
available.  The  corrective  action  must  be 
completed  in  time  to  be  reflected  in  the 
final  Program  Operations  and  Financial 
Status  report  for  each  fiscal  year  if 
reimbursement  for  the  claim  is  to  be 
made  available  for  that  fiscal  year 
through  the  Letter  of  Credit  system 
described  under  §  225.4(j). 

(10}  Payments  to  a  sponsor  for 
operating  costs  shall  equal  the  lesser  of 
the  following  totals: 

(i)  The  actual  operating  costs  incurred 
by  the  sponsor,  or 

(ii)  The  sum  of  the  amounts  derived 
by  multiplying  the  number  of  meals,  by 
type,  actually  served  under  the 
sponsor’s  program  to  eligible  children  by 

85.75  cents  for  each  lunch  or  supper, 

42.75  cents  for  each  breakfast  and  22.50 
cents  for  each  supplement.  These  are 
base  rates  of  reimbursement,  not  current 
rates,  and  must  be  adjusted  in 
accordance  with  paragraph  (c)(12)  of 
this  section. 

(11)  Payments  to  a  sponsor  for 
administrative  costs  shall  equal  the 
lowest  of  the  following  totals: 

(i)  The  amount  estimated  in  the 
sponsor’s  approved  administrative 
budget  (taking  into  account  any 
amendments); 

(ii)  The  actual  administrative  costs 
incurred  by  the  sponsor;  or 

(iii)  The  sum  of  the  amounts  derived 
by  multiplying  the  number  of  meals,  by 
type,  actually  served  under  the 
sponsor’s  program  to  eligible  children  by 

6.75  cents  for  each  lunch  or  supper,  3.50 
cents  for  each  breakfast  and  1.75  cents 
for  supplements,  except  that  sponsors 
shall  be  eligible  to  receive  an  additional 
1.50  cents  for  each  lunch  or  supper,  1.00 
cents  for  each  breakfast,  and  .50  cents 
for  each  supplement  served  to 
participating  children  at  rural  or  self¬ 
prepara  iion  sites.  All  rates  in  this 
subparagraph  are  base  rates  of 
reimbursement,  not  current  rates,  and 
must  be  adjusted  in  accordance  with 
paragraph  (c)(12)  of  this  section. 

(12)  Each  January  1,  FNS  shall  publish 
a  notice  in  the  Federal  Register 
announcing  any  adjustment  to  the 
reimbursement  rates  described  in 
paragraphs  (c)(10)(ii)  and  (ll)(iii)  of  this 
section.  Adjustments  shall  be  based 
upon  changes  in  the  series  for  food 
away  from  home  of  the  Consumer  Price 
Index  for  all  Urban  Consumers  since  the 
establishment  of  the  rates. 

(13)  Sponsors  of  camps  shall  be 
reimbursed  only  for  meals  served  to 
children  in  camps  whose  eligibility  for 
free  or  reduced-price  meals  is 
documented.  Any  nonresidential  camp 
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reduced  to  fewer  than  four  meals  per 
day  under  the  terms  of  §  225.14(d)  shall 
receive  reimbursement  only  for  those 
meals  served  to  children  eligible  for  free 
or  reduced-price  school  meals. 

(14)  If  a  State  agency  has  reason  to 
believe  that  a  sponsor  or  food  service 
management  company  has  engaged  in 
unlawful  acts  in  connection  with 
Program  operations,  evidence  found  in 
audits,  reviews,  or  investigations  shall 
be  a  basis  for  nonpayment  of  the 
applicable  sponsor's  Claims  for 
Reimbursement. 

(d)  The  sponsor  may  claim 
reimbursement  for  any  meals  which  are 
examined  for  meal  quality  by  the  State 
agency,  auditors,  or  local  health 
authorities  and  found  to  meet  the  meal 
pattern  requirements. 

(e)  In  reviewing  a  sponsor’s  claim,  the 
State  agency  may  limit  payments  to  the 
sponsor  according  to  the  approved  level 
for  meal  service  which  may  be  claimed 
for  reimbursement  at  the  sponsor’s  sites, 
as  provided  for  in  §  225.8(j). 

§  225.13  Audit  and  management 
evaluation. 

(a)  Audits.  (1)  Upon  approval  of 
applicant  sponsors  whose  total  Claims 
for  Reimbursement  are  expected  to 
exceed  $75,000,  the  State  agency  shall 
provide  those  sponsors  with  an  audit 
guide  to  be  used  in  the  conduct  of  the 
audit  required  by  §  225.20(k)  and  any 
other  guidance  necessary  to  enable  them 
to  comply  with  the  audit  requirements  of 
this  part.  The  audit  guide  developed  by 
the  State  agency  shall,  at  a  minimum, 
contain  the  standards  set  forth  in  the 
audit  guide  issued  by  the  Department  for 
the  Program. 

(2)  In  addition  to  the  plan  submitted 
under  §  225.6(g)(13),  the  State  agency 
shall  ensure  that  all  sponsors  within  the 
State  whose  total  Claims  for 
Reimbursement  are  expected  to  be  more 
than  $75,000  provide  for  an  annual  audit 
of  their  prograni.  Any  sponsor  required 
to  provide  for  an  audit  of  its  program 
shall  engage  an  accounting  firm  or 
individual  which  is  independent  of  the 
sponsor  to  conduct  the  audit. 

(3)  The  State  agency  shall  also 
provide  for  biennial  audits  of  sponsors 
whose  total  Claims  for  Reimbursement 
are  expected  to  be  less  than  $75,000  with 
the  following  exceptions:  (i)  sponsors 
under  $10,000,  (ii)  sponsors  receiving 
other  Federal  funds,  and  subject  to  an 
organization-wide  audit  in  accordance 
with  OMB  Circular  A-102,  and  (iii) 
sponsors  for  which  the  State  agency 
determines  an  audit  is  unnecessary 
based  on  program  performance.  States 
must  justify  and  document  all 
exemptions  made  to  the  biennial  audit 
requirement.  The  cost  of  such  audits 


shall  be  considered  an  allowable  State 
administrative  expense,  and  in  no  case 
may  the  cost  of  such  audits  be  passed 
through  to  sponsors.  States  which  can 
demonstrate  that  compliance  with  the 
requirement  will  impose  financial 
hardship  may  initiate  an  appeal  through 
FNSRO  to  FNS. 

(4)  Any  audit  of  an  organization  which 
is  conducted  in  accordance  with  the 
Program  audit  guide  and  includes  the 
Program  covered  by  this  part  may  be 
included  to  meet  a  portion  of  the  audit 
requirement  contained  in  this  section. 

(5)  Audits  shall  be  conducted  by: 

State  agency  internal  auditors;  State 
Auditors  General;  State  Comptroller’s 
Offices;  other  comparable  State  or  local 
government  audit  groups;  Certified 
Public  Accountants;  or  public 
accountants  licensed  on  or  before 
December  31, 1970,  and  currently 
certified  or  licensed  by  the  regulatory 
authority  of  the  State  or  other  political 
subdivision  of  the  United  States. 

(6)  Within  the  first  two  weeks  of  the 
sponsor’s  operation  of  the  Program,  the 
auditor  engaged  by  any  sponsor 
required  to  have  an  annual  audit  shall 
submit  to  the  sponsor  and  to  the  State 
agency  a  copy  of  a  letter  evaluating  and 
making  recommendations  for  the 
improvement  of  the  sponsor's 
accounting  and  recordkeeping  systems. 

(7)  Each  State  agency  shall  coordinate 
its  monitoring  review  findings  under 

§  225.10  and  the  audit  reports  provided 
for  under  §  225.20(k).  Each  State  agency 
shall  ensure  that  monitoring  is 
conducted  to  result  in  a  representative 
review  of  the  sponsor’s  operations  under 
the  Program. 

(8)  While  OIG  shall  rely  to  the  fullest 
extent  feasible  upon  State-sponsored 
audits,  it  shall,  when  considered 
necessary,  (i)  make  audits  on  a 
Statewide  basis,  (ii)  perform  on-site  test 
audits,  and  (iii)  review  audit  reports  and 
related  working  papers  of  audits 
performed  by  or  for  State  agencies. 

(9)  State  agencies  shall  provide  FNS 
and  OIG  with  full  opportunity  to 
conduct  management  evaluations 
(including  visits  to  sponsors)  and  audits 
of  all  operations  of  the  State  agency. 
Each  State  agency  shall  make  available 
its  records,  including  records  of  the 
receipts  and  expenditures  of  funds,  upon 
a  reasonable  request  by  FNS  or  OIG. 
OIG  shall  also  have  the  right  to  make 
audits  of  the  records  and  operations  of 
any  sponsor. 

(10)  Use  of  Program  audit  guides 
available  from  OIG  is  encouraged. 

When  this  guide  is  utilized,  OIG  will 
coordinate  its  audits  with  State 
sponsored  audits  to  form  a  network  of 
intergovernmental  audit  systems. 


(b)  For  each  sponsor  whose  total 
Program  payments  under  any  Program 
agreement  are  expected  to  exceed 
$75,000,  the  final  Claim  for 
Reimbursement  under  the  agreement 
shall  not  be  eligible  for  payment  until 
the  audit  has  been  completed  and  the 
results  have  been  reviewed  by  the  State 
agency.  The  cost  of  the  audit  may  be 
considered  an  administrative  cost.  All 
such  audits  shall  be  subject  to  review  by 
the  Department. 

(c)  Management  evaluations.  For 
management  purposes,  FNSRO  shall 
conduct  an  annual  evaluation  of 
Program  operations  within  each  State 
agency  to  determine  Program  needs  and 
identify  potential  problem  areas.  Based 
on  information  obtained  during  this 
assessment,  FNSRO  may  provide 
training  or  technical  assistance  to  the 
State  agency.  FNSRO  shall  conduct 
management  evaluations  either  prior  to 
the  initiation  of  Program  operations,  or 
during  the  first  six  weeks  of  Program 
operations,  whichever  time  FNSRO 
considers  best  to  evaluate  the  State.  If 
the  management  evaluation  discloses 
serious  problems,  a  follow-up  evaluation 
shall  be  made. 

(d)  In  addition  to  the  management 
evaluation,  FNSRO  shall  collect  data  on 
the  need  for  Program  and  State 
administrative  funding  within  each  State 
agency.  Based  on  this  data,  FNS  may 
make  adjustments  in  the  level  of  State 
administrative  funding  paid  or  payable 
to  the  State  agency  under  §  225.4(g)  to 
reflect  changes  in  the  size  of  the  State's 
Program  as  compared  to  that  estimated 
in  its  management  and  administration 
plan.  The  data  shall  be  based  on 
approved  Program  participation  levels 
and  collected  during  the  period  of 
Program  operations,  but  no  later  than 
August  1.  immediately  following  this 
data  collection,  payment  of  State 
administrative  funds  shall  be  made  to 
the  State  agency.  The  payment  may 
reflect  adjustments  in  the  level  of  State 
administrative  funding,  based  on  the 
information  collected.  FNS  shall  not 
decrease  the  amount  of  a  State’s 
administrative  funds  unless  the  State 
failed  to  make  reasonable  efforts  to 
administer  the  Program  as  proposed  in 
its  management  and  administration  plan 
or  the  State  incurred  unnecessary 
expenses. 

(e)  The  State  agency  shall  fully 
respond  to  any  recommendations  made 
by  FNSRO  pursuant  to  the  management 
evaluation.  The  response  shall  be  in  the 
form  of  a  corrective  action  plan,  as 
required  under  §  225.6(g)(16). 

(f)  FNSRO  may  require  the  State 
agency  to  submit  on  20  days  notice  a 
corrective  action  plan  regarding  serious 
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problems  observed  during  any  phase  of 
the  management  evaluation. 

(g)  In  conducting  management 
evaluations  or  audits  for  any  fiscal  year, 
the  State  agency,  FNS  or  OIG  may 
disregard  overpayment  which  does  not 
exceed  $100  or,  in  the  case  of  State 
agency  administered  programs,  does  not 
exceed  the  amount  established  by  State 
law,  regulations  or  procedures  as  a 
minimum  for  which  claims  will  be  made 
for  State  losses  generally.  No 
overpayment  shall  be  disregarded, 
however,  when  there  are  unpaid  claims 
for  the  same  fiscal  year  from  which  the 
overpayment  can  be  deducted  or  when 
there  is  substantial  evidence  of  violation 
of  criminal  law  or  civil  fraud  statutes. 

§  225.14  Corrective  action  procedures. 

(a)  Purpose.  The  provisions  in  this 
section  shall  be  used  by  the  State 
agency  to  improve  Program 
performance. 

(b)  Investigations.  Each  State  agency 
shall  promptly  investigate  complaints 
received  or  irregularities  noted  in 
connection  with  the  operation  of  the 
Program,  and  shall  take  appropriate 
action  to  correct  any  irregularities.  State 
agencies  shall  maintain  on  file  all 
evidence  relating  to  such  investigations 
and  actions.  The  State  agency  shall 
inform  the  appropriate  FNSRO  of  any 
suspected  fraud  or  criminal  abuse  in  the 
Program  which  would  result  in  a  loss  or 
misuse  of  Federal  funds.  The 
Department  may  make  investigations  at 
the  request  of  the  State  agency,  or  where 
the  Department  determines 
investigations  are  appropriate. 

(c)  Denial  of  applications  and 
termination  of  sponsors.  The  State 
agency  shall  not  enter  into  an  agreement 
with  any  applicant  sponsor  identifiable 
through  its  corporate  organization, 
officers,  employees,  or  otherwise,  as  an 
institution  which  participated  in  any 
Federal  child  nutrition  program  at  any 
time  during  the  previous  three  fiscal 
years,  including  the  fiscal  year  of  its 
application  to  the  Program,  and  which 
was  seriously  deficient  in  its  operation 
of  any  such  program.  The  State  agency 
shall  terminate  the  Program  agreement 
with  any  sponsor  which  it  determines  to 
be  seriously  deficient.  Following  such 
termination,  the  sponsor  shall  not  be 
eligible  to  participate  in  the  Program 
during  the  remainder  of  the  fiscal  year 
of  its  termination  and  the  subsequent 
two  fiscal  years.  The  State  agency  may, 
before  the  expiration  of  the  three  fiscal 
years,  approve  the  application  of  a 
sponsor  which  has  been  disapproved  or 
terminated  in  accordance  with  this 
paragraph  if  the  State  agency,  with  FNS 
concurrence,  determines  that  the 
sponsor  has  taken  appropriate 


corrective  actions  to  prevent  recurrence 
of  the  deficiencies.  However,  the  State 
agency  shall  afford  a  sponsor  every 
reasonable  opportunity  to  correct 
problems  before  terminating  the  sponsor 
for  being  seriously  deficient.  Serious 
deficiencies  which  are  grounds  for 
disapproval  of  applications  and  for 
termination  include,  but  are  not  limited 
to,  any  of  the  following: 

(1)  Noncompliance  with  the  applicable 
bid  procedures  and  contract 
requirements  of  federal  child  nutrition 
program  regulations; 

(2)  The  submission  of  false 
information  to  the  State  agency; 

(3)  Failure  to  return  to  the  State 
agency  any  start-up  or  advance 
payments  which  exceeded  the  amount 
earned  for  serving  meals  in  accordance 
with  this  part,  or  failure  to  submit  all 
Claims  for  Reimbursement  in  any  prior 
year,  provided  that  failure  to  return  any 
advance  payments  for  months  for  which 
Claims  for  Reimbursement  are  under 
dispute  from  any  prior  year  shall  not  be 
grounds  for  disapproval  in  accordance 
with  this  paragraph. 

(4)  Program  violations  at  a  significant 
proportion  of  the  sites  which  include, 
but  are  not  limited  to,  the  following: 

(i)  Noncompliance  with  the  between 
meal  time  requirements; 

(ii)  Failure  to  maintain  adequate 
records; 

(iii)  Failure  to  adjust  meal  orders  to 
conform  to  variations  in  the  number  of 
participating  children; 

(iv)  The  simultaneous  service  of  more 
than  one  meal  to  any  child; 

(v)  The  claiming  of  Program  payments 
for  meals  not  served  to  participating 
children; 

(vi)  Service  of  a  significant  number  of 
meals  which  did  not  include  required 
quantities  of  all  meal  components; 

(vii)  Excessive  instances  of  off-site 
meal  consumption; 

(viii)  Continued  use  of  food  service 
management  companies  that  are  in 
violation  of  health  codes. 

(d)  Meal  service  restriction.  The  State 
agency  shall  restrict  to  one  meal  service 
per  day  (1)  any  food  service  site  which 
is  determined  to  be  in  violation  of  the 
time  restrictions  for  meal  service 
included  in  §  225.21(a)  when  corrective 
action  is  not  taken  within  a  reasonable 
time  as  determined  by  the  State  agency, 
and  (2)  all  sites  under  a  sponsor  if  more 
than  20  percent  of  the  sponsor’s  sites  are 
determined  to  be  in  violation  of  the  time 
restrictions  included  in  §  225.21(a).  If 
this  action  results  in  children  not 
receiving  any  meals  under  the  Program, 
the  State  agency  shall  make  every 
reasonable  effort  to  locate  another 
source  of  meal  service  for  the  children. 


(e)  Meal  disallowances  for  improper 
planning.  If  the  State  agency  determines 
that  a  sponsor  has  failed  to  plan  and 
prepare  or  order  meals  with  the 
objective  of  providing  only  one  meal  per 
child  at  each  meal  service  at  a  food 
service  site,  the  State  agency  shall 
withhold  reimbursement  for  the  number 
of  meals  prepared  or  ordered  in  excess 
of  the  number  of  children  served.  The 
State  agency  shall  withhold 
reimbursement  for  any  meals  observed 
during  a  site  review,  in  excess  of  a  site’s 
approved  level,  established  under 

§  225. 8(j). 

(f)  Tolerance  level.  The  State  agency 
may  elect  not  to  reimburse  the  sponsor 
for  any  meals  served  in  violation  of 
Program  requirements.  However,  the 
State  agency  may  reimburse  the  sponsor 
for  meals  served  in  violation  which  are 
observed  during  a  site  review  if  the 
number  of  meals  in  violation  does  not 
exceed  five  percent  of  the  total  number 
of  meals  served  at  the  meal  service.  In 
making  such  a  determination,  the  State 
agency  shall  in  no  case  allow  meals 
served  in  excess  of  the  site’s  approved 
level,  set  in  accordance  with  §  225.8(j).  If 
the  State  agency  elects  to  reimburse  the 
sponsor  for  any  meals  served  in 
violation  of  Program  requirements,  it 
shall  require  the  sponsor  to  take 
immediate  corrective  action  to  ensure 
that  the  violations  do  not  recur.  The 
State  agency  may  reimburse  sponsors 
for  meals  in  violation  of  the  five  percent 
level  only  if  it  determines  that  the  high 
level  of  meal  service  violations  is  due  to 
unusual  circumstances  beyond  the 
control  of  the  sponsor.  If  the  State 
agency  elects  to  take  such  action,  it 
shall  document  in  its  files  the  reasons 
for  allowing  the  five  percent  tolerance 
level  to  be  exceeded.  Secpnds  served  in 
accordance  with  §  225.20(d)  are  not 
violations  and,  therefore,  shall  not  be 
counted  in  the  aggregation  of  violations 
under  this  paragraph.  . 

(g)  Termination  of  sites. 

(1)  The  State  agency  shall  terminate 
the  participation  of  a  sponsor's  site  if 
the  sponsor  fails  to  take  action  to 
correct  the  Program  violations  noted  in  a 
State  agency  review  report  within  the 
timeframes  established  by  the  State 
agency  and  specified  in  the  review 
report. 

(2)  The  State  agency  shall 
immediately  terminate  the  participation 
of  a  sponsor’s  site  if  during  a  review  it 
determines  that  the  health  or  safety  of 
the  participating  children  is  imminently 
threatened. 

(3)  Within  48  hours  of  terminating  a 
site,  the  State  agency  shall,  if  applicable, 
notify  the  food  service  management 
company  providing  meals  to  the  site  of 
the  termination. 
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(4)  Upon  terminating  a  sponsor’s  site, 
the  State  agency  shall  inform  the 
sponsor  of  its  right  to  appeal  under 
§  225.16. 

§  225.15  Claims  against  sponsors. 

(a)  The  State  agency  shall  disallow 
any  portion  of  a  Claim  for 
Reimbursement  and  recover  any 
payment  to  a  sponsor  not  properly 
payable  under  this  part,  except  as 
provided  for  in  §  225.13(g).  However,  the 
State  agency  shall  notify  the  sponsor  of 
the  reasons  for  the  disallowance  or 
demand  for  repayment,  and  allow  the 
sponsor  full  opportunity  to  submit 
evidence  on  appeal  as  provided  for  in 

§  225.16. 

(b)  Minimum  State  Agency  collection 
procedures  for  unearned  payments  shall 
include:  (1)  written  demand  to  the 
sponsor  for  the  return  of  improper 
payments;  (2)  if  after  30  days  the 
sponsor  fails  to  remit  full  payment  or 
agree  to  a  satisfactory  repayment 
schedule,  a  second  written  demand  for 
the  return  of  improper  payments,  sent  by 
certified  mail,  return  receipt  requested; 

(3)  if,  after  60  days  following  the  original 
written  demand,  the  sponsor  fails  to 
remit  full  payment  or  agree  to  a 
satisfactory  repayment  schedule,  a  third 
written  demand  for  the  return  of 
improper  payments,  sent  by  certified 
mail,  return  receipt  requested;  and  (4)  if 
after  90  calendar  days  following  the 
original  written  demand,  the  sponsor 
fails  to  remit  full  payment  or  agree  to  a 
satisfactory  repayment  schedule,  the 
State  agency  shall  refer  the  claim 
against  the  sponsor  to  appropriate  State 
or  Federal  authorities  for  pursuit  of  legal 
remedies. 

(c)  If  FNS  does  not  concur  with  the 
State  agency’s  action  in  paying  a 
sponsor  or  in  failing  to  collect 
overpayment,  FNS  shall  notify  the  State 
agency  of  its  intention  to  assert  a  claim 
against  the  State  agency.  In  all  such 
cases,  the  State  agency  shall  have  full 
opportunity  to  submit  evidence 
concerning  the  action  taken.  The  State 
agency  shall  be  liable  to  FNS  for  failure 
to  collect  an  overpayment  unless  FNS 
determines  that  the  State  agency  has 
conformed  with  this  part  in  issuing  the 
payment  and  has  exerted  reasonable 
efforts  in  accordance  with  paragraph  (b) 
of  this  section  to  recover  the  improper 
payment. 

(d)  The  amounts  recovered  by  the 
State  agency  from  sponsors  may  be 
utilized  (1)  to  make  Program  payments 
to  sponsors  for  the  period  for  which  the 
funds  were  initially  available,  and  (2)  to 
repay  the  State  for  any  of  its  own  funds 
used  to  make  payments  on  Claims  for 
Reimbursement.  Any  amounts  recovered 
which  are  not  so  utilized  shall  be 


returned  to  FNS  in  accordance  with  the 
requirements  of  this  part. 

§  225.16  Appeal  procedures. 

(a)  Each  State  agency  shall  establish  a 
procedure  to  be  followed  by  an 
applicant  requesting  a  review  of  a 
denial  of  an  application  for 
participation,  a  denial  of  a  request  by  a 
sponsor  for  an  advance  payment,  a 
denial  of  p  claim  by  a  sponsor  for 
reimbursement,  a  claim  againt  a  sponsor 
for  remittance  of  a  payment,  the 
termination  of  the  sponsor  or  a  site,  a 
denial  of  a  sponsor’s  application  for  a 
site,  or  a  denial  of  a  food  service 
management  company's  application  for 
registration. 

(b)  At  a  minimum,  the  procedures  for 
those  reviews  shall  provide  that: 

(1)  The  sponsor  or  food  service 
management  company  be  advised  in 
writing  of  the  grounds  upon  which  the 
State  agency  based  the  action.  The 
notice  of  action,  which  shall  be  sent  by 
certified  mail,  return  receipt  requested, 
shall  also  include  a  full  description  of 
the  sponsor’s  or  food  service 
management  company’s  rights  and 
responsibilities  under  this  section; 

(2)  The  sponsor  or  food  service 
management  company  be  advised  in 
writing  that  the  request  for  review  must 
be  made  within  a  specified  time.  The 
State  agency  shall  establish  this  period 
of  time  at  not  less  than  one  week  nor 
more  than  two  weeks  from  the  date  of 
receipt  of  the  notice  of  action; 

(3)  The  appellant  be  afforded  the 
opportunity  to  reveiw  any  information 
upon  which  the  action  was  based; 

(4)  The  appellant  may  refute  the 
charges  contained  in  the  notice  of  action 
either  in  person  or  by  filing  written 
documentation  with  the  review  official. 
To  be  considered,  written 
documentation  must  be  submitted  by  the 
appellant  within  seven  days  of 
submitting  the  request  for  review; 

(5)  A  hearing  shall  be  held  by  the 
reveiw  official  in  addition  to,  or  in  Heu 
of,  a  review  of  written  information 
submitted  by  the  appellant  only  if  the 
appellant  so  specified  in  the  letter  of 
request  for  review.  The  appellant  may 
retain  legal  counsel,  or  may  be 
represented  by  another  person.  Failure 
of  the  appellant’s  representative  to 
appear  at  a  scheduled  hearing  shall 
constitute  the  appellant’s  waiver  of  the 
right  to  a  personal  appearance  before 
the  review  official,  unless  the  review 
official  agrees  to  reschedule  the  hearing. 
A  representative  of  the  State  agency 
shall  be  allowed  to  attend  the  hearing; 

(6)  If  the  appellant  has  requested  a 
hearing,  the  appellant  shall  be  provided 
with  at  least  5  days  advance  written 
notice,  sent  by  certified  mail,  return 


receipt  requested,  of  the  time  and  place 
of  the  hearing; 

(7)  The  hearing  shall  be  held  within  14 
days  of  the  date  of  the  receipt  of  the 
request  for  review,  but,  where 
applicable,  not  before  the  appellant's 
written  documentation  is  received  in 
accordance  with  paragraph  (b)(4)  of  this 
section; 

(8)  The  review  official  shall  be 
independent  of  the  original 
decisionmaking  process; 

(9)  The  review  official  shall  make  a 
determination  based  on  information 
provided  by  the  State  agency  and  the 
appellant,  and  on  Program  regulations; 

(10)  Within  5  working  days  after  the 
appellant’s  hearing,  or  within  5  working 
days  after  receipt  of  written 
documentation  if  no  hearing  is  held,  the 
reviewing  official  must  make  a 
determination  based  on  a  full  review  of 
the  administrative  record  and  inform  the 
appellant  of  the  determination  of  the 
review  by  certified  mail,  return  receipt 
requested; 

(11)  The  State  agency’s  action  shall 
remain  in  effect  during  the  appeal 
process.  However,  participating 
sponsors  and  sites  may  continue  to 
operate  under  the  Program  during  an 
appeal  of  termination,  and  if  the  appeal 
results  in  overturning  the  State  agency’s 
decision,  reimbursement  shall  be  paid 
for  meals  served  during  the  appeal 
process.  However,  such  continued 
operation  under  the  Program  shall  not 
be  allowed  if  the  State  agency's  action 
is  based  on  imminent  dangers  to  the 
health  or  welfare  of  children.  If  the 
sponsor  or  site  has  been  terminated  for 
this  reason,  the  State  agency  shall  so 
specify  in  its  notice  of  action;  and 

(12)  The  determination  by  the  State 
review  official  is  the  final  administrative 
determination  to  be  afforded  to  the 
appellant. 

(c)  A  complete  record  regarding  each 
review  shall  be  kept  by  the  State 
agency,  as  required  under  §  225.11(a). 

§  225.17  Procedures  for  food  service 
management  companies. 

(a)  Any  sponsor  may  contract  with  a 
food  service  management  company  for 
the  preparation  of  unitized  meals  with 
or  without  milk.  In  all  cases,  the  sponsor 
shall  adhere  to  the  procurement 
standards  indicated  in  §  225.18.  AU 
meals  prepared  by  a  food  service 
management  company  shall  be  unitized, 
with  or  without  milk,  unless  the  sponsor 
submits  to  the  State  agency  a  request  for 
exceptions  to  the  unitizing  requirement 
for  certain  components  of  a  meal.  These 
requests  shall  be  submitted  to  the  State 
agency  in  writing  prior  to  advertising  for 
bids.  The  State  agency  shall  notify  the 
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sponsor  in  writing  of  it  determination  in 
a  timely  manner. 

(b)  Any  sponsor  which  contracts  with 
a  food  service  management  company 
shall  be  responsible  for  ensuring  that  the 
food  service  operation  is  in  conformity 
with  its  agreement  with  the  State  agency 
and  all  the  applicable  provisions  of  this 
part.  No  sponsor  may  contract  out  for 
the  management  responsibilities  of  the 
Program  such  as  monitoring,  enforcing 
corrective  action,  or  preparing  Program 
applications. 

(c)  A  sponsor  may  contract  only  with 
a  food  service  management  company 
which  is  registered  with  the  State  in 
which  the  sponsor  will  operate  the 
Program,  except  that  a  school  acting  as 
a  food  service  management  company 
and  a  food  service  management 
company  which  has  an  exclusive 
contract  with  a  school  for  year-round 
service  {and  no  contracts  with  other 
sponsors)  shall  not  be  required  to 
register  with  the  State.  The  procedures 
for  registration  of  all  other  food  service 
management  companies  are  as  follows: 

(1)  By  February  1,  each  State  agency 
shall  notify  each  food  service 
management  company  which 
participated  in  the  Program  in  either  of 
the  prior  two  years  in  the  State  that  it 
must  register  with  the  State  agency.  This 
notification  shall  include  at  a  minimum: 

(i)  a  statement  that  registration  with  the 
State  agency  is  a  prerequisite  to 
participation  in  the  Program  during  the 
fiscal  yean  (ii)  a  list  of  the  items  which 
must  be  submitted  in  the  application  for 
registration  as  set  forth  in  paragraph 
(c)(2)  of  this  section;  (iii)  a  complete 
description  of  the  criteria  developed  by 
the  State  agency  for  determining 
registrant  eligibility;  and  (iv)  any  other 
information  necessary  to  apply  for 
registration.  In  addition,  each  State 
agency  shall  by  the  same  date  issue  a 
public  announcement  of  the  registration 
requirement,  including  all  the 
information  necessary  to  apply  for 
registration. 

(2)  With  the  exceptions  described  in 
the  first  sentence  of  this  paragraph,  each 
food  service  management  company  shall 
register  with  the  State  by  March  15  of 
each  fiscal  year.  At  a  minimum, 
registration  shall  require:  (i)  submission 
of  name  and  mailing  address  and  any 
other  names  under  which  such  food 
service  management  company  presently 
or  in  the  past  two  years  has  marketed  its 
services;  (ii)  a  certification  that  the  food 
service  management  company  meets 
applicable  State  and  local  health,  safety, 
and  sanitation  standards;  (iii)  disclosure 
of  present  company  owners,  directors, 
and  officers,  and  their  relationship  in  the 
past  two  years  to  any  sponsor  or  food 
service  management  company  which 


participated  in  the  Program;  (iv)  records 
of  contract  terminations,  disallowances, 
and  health,  safety,  and  sanitation  code 
violations  related  to  prior  Program 
participation  during  the  past  two  years; 

(v)  records  of  any  other  contract 
terminations  and  health,  safety,  and 
sanitation  code  violations  during  the 
past  two  years;  (vi)  the  address  or 
addresses  of  the  company’s  food 
preparation  and  distribution  facilities 
which  will  be  used  in  the  Program  and 
the  local  officials  responsible  for  the 
operation  of  the  facilities;  (vii)  the 
number  of  meals  which  can  be  prepared 
in  each  preparation  facility  in  a  twenty- 
four  hour  period  for  use  in  the  Program; 
(viii)  a  certification  that  the  food  service 
management  company  will  operate  in 
accordance  with  current  Program 
regulations;  (ix)  a  statement  that  the 
food  service  management  company 
understands  that  it  will  not  be  paid  for 
meals  which  are  delivered  to  non- 
approved  sites,  or  for  meals  which  are 
delivered  to  approved  sites  outside  of 
the  agreed  upon  delivery  time,  or  meals 
that  do  not  meet  the  meal  requirements 
and  food  specifications  contained  in  the 
contract  between  the  sponsor  and  the 
food  service  management  company;  and  , 
(x)  submision  of  a  Certified  Public 
Accountant' 8  audit  report  if  an  audit 
was  performed  during  the  prior  year 
and,  (xi)  a  statement  as  to  whether  the 
organization  is  a  minority  business 
enterprise.  A  minority  business 
enterprise  is  a  business, 

(A)  In  which  the  management  and 
daily  operations  of  the  business  are 
controlled  by  a  member  or  members  of  a 
minority  group;  and 

(B)  At  least  51  percent  of  which  is 
owned  by  a  member  or  members  of  a 
minority  group;  (1)  if  the  business  is  a 
corporation,  at  least  51  percent  of  all 
classes  of  voting  stock  of  the 
corporation  must  be  owned  by  members 
of  a  minority  group;  (2)  if  the  business  is 
a  partnership,  at  least  51  percent  of  the 
partnership  must  be  owned  by  a 
member  or  members  of  a  minority  group. 
Minority  groups  are  Black,  Hispanics, 
American  Indians,  Alaskan  Natives  and 
Aleuts. 

(3)  A  State  agency  shall  consider  a 
food  jrvice  management  company’s 
application  for  registration  submitted 
after  March  15  of  the  current  year,  if  the 
State  agency  determines  that  the  lack  of 
registration  could  result  in  a  significant 
number  of  needy  children  not  having 
reasonable  access  to  the  Program. 

(4)  Prior  to  registration,  the  State 
agency  shall  provide  for  inspections  of 
all  food  service  management  companies’ 
food  preparation  facilities  listed  on  the 
applications  for  registration,  except 


those  located  outside  the  State.  The 
State  agency  shall  promptly  notify 
FNSRO  of  the  name  and  location  of  any 
out-of-State  facility,  and  FNSRO  shall 
ensure  that  the  facility  is  inspected  prior 
to  registration.  The  purpose  of  the 
inspection  is  to  evaluate  each  facility’s 
suitability  for  preparation  of  meals  for 
use  in  the  Program.  The  State  agency 
may  waive  this  inspection  requirement 
if  a  facility  was  registered  last  summer 
and  operated  in  accordance  with 
Program  requirements. 

(5)  No  food  service  management 
company  shall  be  registered  by  the  State 
agency  if  the  State  agency  determines 
tljat  the  company  lacks  the 
administrative  and  financial  capability 
to  perform  under  the  Program  or  if  it  is 
identifiable  through  its  organization  or 
principals  as  a  food  service  management 
company  which  participated  in  the 
Program  during  any  previous  year  and 
was  seriously  deficient  in  its  Program 
operation.  Serious  deficiencies  which 
are  grounds  for  non-registration  include, 
but  are  not  limited  to,  any  of  the 
following: 

(i)  Noncompliance  with  the  applicable 
bid  procedures,  contract  requirements  or 
Program  regulations; 

(ii)  Submission  of  false  information  to 
the  State  agency; 

(iii)  Failure  to  conform  meal  deliveries 
to  meal  orders; 

(iv)  Delivery  of  a  significant  number 
of  meals  which  do  not  meet  contract 
requirements; 

(v)  Failure  to  maintain  adequate 
records; 

(vi)  Significant  health  code  violations 
which  were  not  corrected  upon  • 
reinspection; 

(vii)  Failure  to  deliver  meals;  or 

(viii)  The  conviction  of  any  officer, 

owner,  partner,  or  manager  of  the 
company  for  a  crime  in  connection  with 
a  prior  Program  operation. 

(6)  Each  State  agency  shall  require 
food  service  management  companies 
submitting  applications  for  registration 
to  certify  that  the  information  submitted 
is  true  and  correct  and  that  the  food 
service  management  company  is  aware 
that  misrepresentation  may  result  in 
prosecution  under  applicable  State  and 
Federal  statutes. 

(7)  The  State  agency  shall  notify  in 
writing  each  food  service  management 
company  which  applied  for  registration 
of  its  determination  on  the  application 
within  30  calendar  days  after  receipt  of 
the  complete  application.  The  State 
agency  shall  inform  any  food  service 
management  company  whose 
application  for  registration  ha9  been 
denied  of  the  procedures  to  request  a 
review  of  the  denial  as  provided  for  in 
§  225.16.  The  official  making  the 
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determination  of  denial  must  notify  the 
food  service  management  company  in 
writing,  stating  all  the  grounds  on  which 
the  State  agency  based  the  denial. 

(8)  Each  State  agency  shall  submit 
information  to  FNS  regarding 
registration  of  food  service  management 
companies,  as  required  under 
§  225.11(e). 

(d)  In  the  absence  of  any  applicable 
State  or  local  laws  governing  bid 
procedures,  each  sponsor  which 
contracts  with  a  food  service 
management  company  shall  comply 
with  the  competitive  bid  procedures 
described  in  this  paragraph,  except  that 
a  sponsor  which  is  a  school  which  has 
an  exclusive  contract  with  a  food 
service  management  company  for  year- 
round  service  and  a  sponsor  whose  total 
contracts  with  food  service  management 
companies  will  not  exceed  $10,000  shall 
not  be  required  to  comply  with  these 
procedures.  These  exceptions  do  not 
relieve  the  sponsor  of  the  responsibility 
to  ensure  that  normally  accepted 
bidding  procedures  are  followed  in 
contracting  with  any  food  service 
management  company. 

Each  sponsor  whose  proposed 
contract  is  subject  to  competitive 
bidding  procedure  shall  ensure,  at  a 
minimum,  that: 

(1)  All  proposed  contracts  shall  be 
publicly  announced  at  least  once,  not 
less  than  14  calendar  days  prior  to  the 
opening  of  bids,  and  the  announcement 
shall  include  the  time  and  place  of  the 
bid  opening: 

(2)  The  bids  shall  be  publicly  opened; 
and 

(3)  The  State  agency  is  notified  at 
least  14  calendar  days  prior  to  the 
opening  of  the  bids,  of  the  time  and 
place  of  the  bid  opening. 

(4)  When  advertising  for  bids,  the 
sponsor  shall  adhere  to  the  following 
requirements,  at  a  minimum: 

(i)  The  invitation  to  bid  shall  not 
specify  a  minimum  price; 

(ii)  The  invitation  to  bid  shall  contain 
a  cycle  menu  approved  by  the  State 
agency  upon  which  the  bid  shall  be 
based; 

(iii)  The  invitation  to  bid  shall  contain 
food  specifications  and  meal  quality 
standards  approved  by  the  State  agency 
upon  which  the  bid  shall  be  based; 

(iv)  The  invitation  to  bid  shall  not 
specify  special  meal  requirements  to 
meet  ethnic  or  religious  needs  unless 
such  special  requirements  are  necessary 
to  meet  the  needs  of  the  children  to  be 
served;  • 

(v)  Neither  the  invitation  to  bid  nor 
the  contract  shall  provide  for  loans  or 
any  other  monetary  benefit  or  term  or 
condition  to  be  made  to  sponsors  by 
food  service  management  companies; 


(vi)  Nonfood  items  shall  be  excluded 
from  the  invitation  to  bid,  except  where 
such  items  are  essential  to  the  conduct 
of  the  food  service; 

(5)  A  copy  of  the  food  service 
management  company  registration 
determination  issued  by  the  State 
agency  shall  be  submitted  by  the  food 
service  management  company  with  each 
bid; 

(6)  Sponsors  shall  submit  to  the  State 
agency  copies  of  all  bids  received  and 
their  reason  for  selecting  the  food 
service  management  company  chosen; 

(7)  All  bids  in  an  amount  which 
exceeds  the  lowest  bid  shall  be 
submitted  to  the  State  agency  for 
approval  before  acceptance.  AH  bids 
totaling  $100,000  or  more  shall  be 
submitted  to  the  State  agency  for 
approval  before  acceptance.  State 
agencies  shall  respond  to  a  request  for 
approval  of  such  bids  within  5  working  . 
days  of  receipt. 

(e)  Each  State  agency  shall  develop 
standard  form  of  contract  for  use  by 
sponsors  in  contracting  with  food 
service  management  companies. 
(Sponsors  which  are  public  institutions 
and  sponsors  exempt  from  the 
competitive  bid  procedures  described  in 
paragraph  (d)  of  this  section  may  use 
their  existing  or  usual  form  of  contract, 
if  such  form  of  contract  has  been 
submitted  to  and  approved  by  the  State 
agency.)  The  standard  contract 
developed  by  the  State  agency  shall 
expressly  and  without  exception 
provide  that: 

(1)  The  sponsor  shall  provide  to  the 
food  service  management  company  a  list 
of  State  agency  approved  food  service 
sites,  along  with  the  approved  level  for 
the  number  of  meals  which  may  be 
claimed  for  reimbursement  for  each  site 
(established  under  §  225.8(j)),  and  shall 
notify  the  food  service  management 
company  of  all  sites  which  have  been 
approved,  cancelled,  or  terminated 
subsequent  to  the  submission  of  the 
initial  approved  site  list  and  of  any 
changes  in  the  approved  level  of  meal 
service  for  a  site.  Such  notification  shall 
be  provided  within  the  time  limits 
mutually  agreed  upon  in  the  contract; 

(2)  The  food  service  management 
company  shall  maintain  such  records 
(supported  by  invoices,  receipts,  or  other 
evidence)  as  the  sponsor  will  need  to 
meet  its  responsibilities  under  this  part, 
and  shall  report  to  the  sponsor  promptly 
at  the  end  of  each  month,  at  a  minimum; 

(3)  The  food  service  management 
company  shall  have  State  or  local  health 
certification  for  the  facility  in  which  it 
proposes  to  prepare  meals  for  use  in  the 
Program,  and  it  shall  ensure  that  health 
and  sanitation  requirements  are  met  at 
all  times.  In  addition,  the  food  service 


management  company  shall  provide  for 
meals  which  it  prepares  to  be 
periodically  inspected  by  the  local 
health  department  or  an  independent 
agency  to  determine  bacteria  levels  in 
the  meals  beings  served.  These  levels 
shall  conform  to  the  standards  which 
are  applied  by  the  local  health  authority 
with  respect  to  the  level  of  bacteria 
which  may  be  present  in  meals  served 
by  other  food  service  management  in  the 
locality.  Results  of  the  inspections  shall 
be  submitted  to  the  sponsor  and  to  the 
State  agency; 

(4)  The  meals  served  under  the 
contract  shall  conform  to  the  cycle 
menus  and  meal  quality  standards  and 
food  specifications  approved  by  the 
State  agency  and  upon  which  the  bid 
was  based; 

(5)  The  books  and  records  of  the  food 
service  management  company 
pertaining  to  the  sponsor's  food  service 
operation  shall  be  available  for 
inspection  and  audit  by  representatives 
of  the  State  agency,  the  Department,  and 
the  U.S.  General  Accounting  Office  at 
any  reasonable  time  and  place  for  a 
period  of  3  years  from  the  date  of  receipt 
of  final  payment  under  the  contract; 

(6)  The  sponsor  and  the  food  service 
management  company  shall  operate  in 
accordance  with  current  Program 
regulations; 

(7)  The  food  service  management 
company  shall  be  paid  by  the  sponsor 
for  all  meals  delivered  in  accordance 
with  the  contract  and  this  part. 

However,  neither  the  Department  nor 
the  State  agency  assumes  any  liability 
for  payment  of  differences  between  the 
number  of  meals  delivered  by  the  food 
service  management  company  and  the 
number  of  meals  served  by  the  sponsor 
that  are  eligible  for  reimbursement; 

(8)  Meals  shall  be  delivered  in 
accordance  with  a  delivery  schedule 
prescribed  in  the  contract; 

(9)  Increases  and  decreases  in  the 
number  of  meals  ordered  shall  be  made 
by  the  sponsor,  as  needed,  within  a  prior 
notice  period  mutually  agreed  upon; 

(10)  All  meals  served  under  the 
Program  shall  meet  the  requirements  of 
§  225.21; 

(11)  In  cases  of  nonperformance  or 
noncompliance  on  the  part  of  the  food 
service  management  company,  the 
company  shall  pay  the  sponsor  for  any 
excess  costs  the  sponsor  incurs  by 
obtaining  meals  from  another  source; 
and 

(12)  If  the  State  agency  requires  the 
sponsor  to  establish  a  special  account 
for  the  deposit  of  operating  costs 
payments  made  by  the  State  agency  to 
the  sponsor  in  accordance  with  the 
conditions  given  in  §  225.9(f),  the 
contract  shall  so  specify. 


74408 


Federal  Register  /  Vol.  45,  No.  218  /  Friday,  November  7,  1980  (  Proposed  Rules 


(f)  A  food  service  management 
company  entering  into  a  contract  with  a 
sponsor  under  the  Program  shall  not 
subcontract  for  the  total  meal,  with  or 
without  milk,  or  for  the  assembly  of  the 
meal. 

(g)  Each  State  agency  shall  have  a 
representative  present  at  all 
procurement  bid  openings  of  sponsors 
which  expect  to  receive  more  than 
$100,000  in  Program  payments. 

(hj  The  State  agency  may  require  any 
sponsor  which  contracts  wih  a  food 
service  management  company  to 
establish  a  special  account  in  a  State  or 
Federally  insured  bank  for  the  deposit  of 
Program  payments  for  operating  costs. 
The  special  account  shall  be  such  that 
any  disbursement  of  monies  from  the 
account  must  be  authorized  by  both  the 
sponsor  and  the  food  service 
management  company,  and  shall  be  in 
accordance  with  the  other  specifications 
included  in  §  225.9(f). 

(i)  Copies  of  all  contracts  between 
sponsors  and  food  service  management 
companies,  along  with  a  certification  of 
independent  price  determination,  shall 
be  submitted  to  the  State  agency  prior  to 
the  beginning  of  Program  operations. 

(j)  Each  food  service  management 
company  which  submits  a  bid  over 
$100,000  shall  obtain  a  bid  bond  in  an 
amount  not  less  than  five  (5)  percent  nor 
more  than  ten  (10)  percent,  as 
determined  by  the  sponsor,  of  tue  value 
of  the  contract  for  which  the  bid  is 
made.  A  copy  of  the  bid  bond  shall 
accompany  each  bid. 

(k)  Each  food  service  management 
company  which  enters  into  a  food 
service  contract  for  over  $100,000  with  a 
sponsor  shall  obtain  a  performance 
bond  in  an  amount  not  less  than  ten  (10) 
percent  nor  more  than  twenty-five  (25) 
percent  of  the  value  of  the  contract  as 
determined  by  the  State  agency.  Any 
food  service  management  company 
which  enters  into  more  than  one 
contract  with  any  one  sponsor  shall 
obtain  a  performance  bond  covering  all 
contracts  if  the  aggregate  amount  of  the 
contracts  exceeds  $100,000.  Sponsors 
shall  require  the  food  service 
management  company  to  furnish  a  copy 
of  the  bond  within  ten  days  of  the 
awarding  of  the  contract. 

(l)  Food  service  management 
companies  shall  obtain  bid  bonds  and 
performance  bonds  only  from  surety 
companies  listed  in  the  current 
Department  of  the  Treasury  Circular  570. 

(m)  Failure  by  a  sponsor  to  comply 
with  the  provisions  of  this  section  shall 
be  sufficient  grounds  for  the  State 
agency  to  terminate  participation  by  the 
sponsor  in  accordance  with  §  225.23(b). 
If  a  food  service  management  company 
fails  to  take  the  actions  recommended  to 


correct  violations  noted  by  the  State 
agency  or  health  inspectors  in  the 
conducting  of  a  review  or  inspection,  the 
State  agency  shall  notify  the  sponsor 
and  the  food  service  management 
company  that  reimbursement  shall  not 
be  paid  for  meals  prepared  by  the  food 
service  management  company  after  a  - 
date  specified  in  the  notification.  When 
the  State  agency  takes  such  action,  it 
shall  inform  the  sponsor  of  its  right  to 
appeal  under  §  225.16. 

§  225.18  Procurement  standards. 

(a)  State  agencies  and  sponsors  which 
are  Federally  recognized  Indian  tribal 
governments  or  entities  of  State  or  local 
governments  (such  as  some  school 
districts,  elementary  and  secondary 
schools,  and  public  park  authorities) 
shall  comply  with  the  standards 
prescribed  in  Attachment  O  of  Office  of 
Management  and  Budget  Circular  A-102 
in  the  procurement  of  food,  supplies, 
goods,  and  other  services  with  Program 
payments. 

(b)  All  sponsors  other  than  those 
identified  in  paragraph  (a)  of  this  section 
shall  comply  with  the  standards 
prescribed  in  Attachment  O  of  Office  of 
Management  and  Budget  Circular  A-110 
in  the  procurement  of  food,  supplies, 
goods,  and  other  services  with  Program 
payments. 

(c)  The  State  agency  shall  make 
available  to  sponsors  information  on 
Office  of  Management  and  Budget 
Circulars  A-102  and  A-110,  as 
appropriate. 

(d)  Sponsors  may  use  their  own 
procurement  procedures  which  reflect 
applicable  State  and  local  laws  and 
regulations,  provided  that  procurements 
made  with  Program  funds  conform  with 
provisions  of  this  section,  as  well  as 
with  procurement  requirements  which 
may  be  established  by  the  State  agency, 
with  the  approval  of  FNS,  to  prevent 
fraud,  waste,  and  Program  abuse. 

(e)  In  accordance  with  OMB  Circular 
A-102,  the  State  agency  shall  ensure 
that  sponsors  described  in  paragraph  (a) 
of  this  section  adhere  to  the  following 
practices  with  respect  to  minority 
business  enterprises.  The  State  agency 
shall  encourage  all  other  sponsors  to 
observe  these  practices: 

(1)  Including  qualified  minority 
business  enterprises  on  solicitation  lists, 

(2)  Soliciting  minority  business 
enterprises  whenever  they  are  potential 
sources, 

(3)  When  economically  feasible, 
dividing  total  requirements  into  smaller 
tasks  or  quantities  so  as  to  permit 
maximum  participation  by  minority 
business  enterprises, 


(4)  Establishing  delivery  schedules 
which  will  assist  minority  business 
enterprises  to  meet  deadlines,  and 

(5)  Using  the  services  and  assistance 
of  the  Small  Business  Administration, 
the  Office  of  Minority  Business 
Enterprise  of  the  Department  of 
Commerce  and  the  Community  Services 
Administration  as  required. 

Subpart  D— Provisions  for  Sponsors 

§  225.19  Requirements  for  sponsor 
participation. 

(a)  Sponsor  eligibility.  Applicants 
eligible  to  sponsor  the  Program  include: 

(1)  Public  sponsors; 

(2)  Private  nonprofit  sponsors, 
including  residential  summer  camps, 
which  prepare  their  own  meals  or  obtain 
meals  from  a  public  facility,  such  as  a 
school  district,  public  hospital,  or  State 
university; 

(3)  Private  nonprofit  schools,  including 
colleges  and  universities; 

(4)  Private  nonprofit  migrant 
farmworker  organizations,  including 
those  that  purchase  meals  from  a  food 
service  management  company,  which 
develop  programs  for  children  of 
migrant  families; 

(5)  Private  nonprofit  sponsors  which 
serve  not  more  than  a  total  of  500 
children  daily  at  not  more  than  three 
sites  and  which  purchase  meals  from  a 
food  service  management  company;  and 

(6)  In  areas  where  no  sponsors 
described  in  paragraph  (a)  (1)  through 
(5)  of  this  section  are  available  to 
operate  the  Program,  or  where  a 
significant  number  of  needy  children 
will  not  otherwise  have  access  to  the 
Program,  private  nonprofit  service 
institutions  which  purchase  meals  from 
a  food  service  management  company, 
and  which  are  determined  to  have  a 
consistent  record  of  reliable  and  honest 
management  and  administration  of 
community  food  service  programs. 

(b)  Requirements.  No  applicant 
sponsor  shall  be  eligible  to  participate  in 
the  Program  unless  it: 

(1)  Demonstrates  financial  and 
administrative  capability  for  Program 
operations  and  accepts  final  financial 
and  administrative  responsibility  for 
total  Program  operations  at  all  3ites  at 
which  it  proposes  to  conduct  a  food 
service. 

•  (2)  Has  not  been  seriously  deficient  in 

operating  the  Program  in  prior  years. 

(3)  Will  conduct  a  regularly  scheduled 
food  service  for  children  from  areas  in 
which  poor  economic  conditions  exist  or- 
qualifies  as  a  camp. 

(4)  Has  adequate  supervisory  and 
operational  personnel  for  overall 
monitoring  and  management  of  each  site 
incuding  adequate  personnel  to  conduct 
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the  visits  and  reviews  required  in 
§  225.20  (g)  and  (h). 

(5)  Provides  an  ongoing  year-round 
service  to  the  community  which  it 
proposes  to  serve  under  the  Program, 
except  as  provided  for  in  §  225.8(e); 

(6)  Certifies  that  all  sites  have  been 
visited  and  have  the  capability  and  the 
facilities  for  the  meal  service  planned 
for  the  number  of  children  anticipated  to 
be  served; 

(7)  If  not  a  camp,  provides 
documentation  that  its  food  service  will 
serve  children  from  an  area  in  which 
poor  economic  conditions  exist,  as 
defined  in  §  225.2(d).  If  a  camp,  certifies 
that  it  will  collect  family  size  and 
income  information  to  support  its  Claim 
for  Reimbursement;  and 

(8)  If  a  summer  school,  is  open  to 
serve  children  in  addition  to  those 
enrolled  in  the  accredited  school 
program  or  is  a  school  serving  children 
outside  of  the  summer  school  hours. 

(c)  Applications.  Applicants  shall 
make  written  application  to  the  State 
agency  for  participation  in  the  Program 
as  sponsors.  Such  application  shall  be 
made  on  a  timely  basis  in  accordance 
with  the  requirements  of  §  225.9. 

(d)  Agreements.  Each  sponsor  shall 
enter  into  a  written  agreement  with  the 
State  agency  upon  approval  of  its 
application,  as  rquired  in  §  225.9(b). 

(e)  Meal  services.  The  meals  which 
may  be  served  under  the  Program  are 
breakfast,  lunch,  supper,  and 
supplemental  food.  No  sponsor  shall  be 
approved  to  provide  more  than  two 
services  of  supplemental  food  per  day. 

A  sponsor  shall  only  be  reimbursed  for 
meals  served  in  accordance  with 
paragraphs  (f)  and  (g)  of  this  section. 

(f)  Camps.  Sponsors  of  camps  shall 
only  be  reimbursed  for  meals  served  in 
camps  to  children  from  families  which 
qualify  for  free  and  reduced  price  meals 
under  the  guidelines  established  for  the 
National  School  Lunch  Program  (7  CFR 
Part  210).  The  sponsor  shall  maintain  a 
copy  of  the  family  income 
documentation  of  each  child  receiving 
meals  under  the  Program.  Meal  service 
at  camps  shall  be  subject  to  the 
following  provisions: 

(1)  A  residential  camp  may  serve  up 
to  four  meals  each  day. 

(2)  A  nonresidential  camp  shall  serve 
four  meals  each  day  or  three  meals 
consisting  of  breakfast,  lunch,  and 
supper. 

(3)  Camps  are  not  subject  to  the  time 
restrictions  for  meal  service  given  in 

§  225.21(a)(1). 

(4)  A  camp  shall  be  approved  to  serve 
these  meals  only  if  it  has  the 
administrative  capability  and,  where 
applicable,  adequate  food  preparation 
and  holding  facilities,  and  if  the  service 


period  of  the  different  meals  does  not 
coincide  or  overlap. 

(5)  A  camp  may  be  approved  to  serve 
supplemental  food  and  also  participate 
in  the  Special  Milk  Program  (7  CFR  Part 
215).  Any  camp  which  participates  in 
both  Programs  shall  keep  separate 
records  for  each  Program,  and  shall  not 
claim  or  receive  reimbursement  under 
both  Programs  for  the  same  milk. 

(g)  Sites  other  than  camps.  Food 
service  sites  other  than  camps  shall 
serve  children  in  areas  where  poor 
economic  conditions  exist,  as  defined  by 
§  225.2(d).  A  sponsor  which  operates  in 
accordance  with  this  part  shall  receive 
reimbursement  for  all  eligible  meals 
served  to  children  at  these  sites.  Food 
service  sites  other  than  camps  may 
serve  up  to  three  meals  each  day 
provided  that  at  least  one  of  these  meals 
is  a  supplement.  These  sites  shall  not  be 
approved  to  serve  supplemental  food 
and  also  participate  in  the  Special  Milk 
Program  (7  CFR  Part  215). 

§  225.20  Operational  responsibilities  of 
sponsors. 

(a)  Sponsors  shall  operate  the  food 
service  in  accordance  with  the 
provisions  of  this  part  and  any 
instructions  and  handbooks  issued  by 
FNS  under  this  part  or  issued  by  the 
State  agency  which  are  not  inconsistent 
with  the  provisions  of  this  part. 

(b)  Each  sponsor  shall,  to  the 
maximum  extent  feasible,  utilize  either 
its  own  food  service  facilities,  or  obtain 
meals  from  a  school  food  service 
facility.  If  the  sponsor  obtains  meals 
from  a  school  food  service  facility  the 
applicable  requirements  of  this  part 
shall  be  embodied  in  a  written 
agreement  between  the  sponsor  and  the 
school. 

(c)  Upon  approval  of  its  application  or 
any  adjustment  in  the  approved  levels  of 
meal  service  for  its  sites,  established 
under  §  225.8(j),  the  sponsor  shall  inform 
the  food  service  management  company 
with  which  the  sponsor  contracts  of  the 
approved  level  for  each  meal  service  at 
each  site  for  which  the  food  service 
management  company  will  provide 
meals.  „ 

(d)  Sponsors  shall  plan  for  and 
prepare  or  order  meals  on  the  basis  of 
participation  trends  with  the  objective 
of  providing  only  one  meal  per  child  at 
each  meal  service.  The  sponsor  shall 
make  the  adjustments  necessary  to 
achieve  this  objective  using  the  results 
from  its  monitoring  of  sites.  Records  of 
participation  and  of  preparation  or 
ordering  of  meals  shall  be  maintained  to 
demonstrate  positive  action  toward  this 
objective.  In  recognition  of  the 
fluctuation  in  participation  levels  which 
makes  it  difficult  to  precisely  estimate 


the  numher  of  meals  needed  and  to 
reduce  the  resultant  waste,  any  excess 
meals  within  the  approved  level  for  the 
site  that  are  prepared  or  ordered  may  be 
served  to  children  and  claimed  for 
reimbursement  unless  the  State  agency 
determines  that  the  sponsor  has  failed  to 
plan  and  prepare  or  order  meals  with 
the  objective  of  providing  only  one  meal 
per  child  at  each  meal  service.  Second 
meals  shall  be  served  only  after  all 
participating  children  at  the  site’s  meal 
service  have  been  served  a  meal.  In  no 
case  shall  the  sponsor  order  or  prepare 
meals  for  any  site  in  excess  of  its 
approved  level,  established  in 
accordance  with  §  225.8(j). 

(e)  Sponsors  shall  submit  Claims  for 
Reimbursement  only  for  meals  served  to 
children  in  accordance  with  this  part. 
Claims  shall  be  submitted  by  the  10th 
day  of  the  month  following  the  month 
for  which  the  claim  is  made.  However, 
the  State  agency  may  require  that  claims 
be  submitted  more  frequently. 

(f)  Sponsors  shall  maintain  accurate 
records  which  justify  all  costs  and  meals 
claimed.  The  sponsor’s  records  shall  be 
available  at  all  times  for  inspection  and 
audit  by  representatives  of  the 
Secretary,  the  Comptroller  General  of 
the  United  States,  and  the  State  agency 
for  a  period  of  three  years  following  the 
date  of  submission  of  the  final  Claim  for 
Reimbursement  for  the  fiscal  year. 

(g)  Sponsors  shall  visit  each  of  their 
sites  at  least  once  during  the  first  week 
of  operation  under  the  Program  and 
shall  promptly  take  such  actions  as  are 
necessary  to  correct  any  deficiencies. 

(h)  Sponsors  shall  review  food  service 
operations  at  each  site  at  least  once 
during  the  first  four  weeks  of  Program 
operations,  and  thereafter  shall 
maintain  a  reasonable  level  of  site 
monitoring.  Sponsors  shall  complete  a 
monitoring  form  developed  by  the  State 
agency  during  the  conduct  of  these 
reviews. 

(i)  Each  sponsor  shall  hold  training 
sessions  for  its  administrative  and  site 
personnel  with  regard  to  Program  duties 
and  allow  no  site  to  operate  until  site 
personnel  have  attended  at  least  one  of 
these  training  sessions.  Training  of  site 
personnel,  at  a  minimum,  shall  include: 
the  purpose  of  the  Program,  site 
eligibility,  recordkeeping,  site 
operations,  meal  pattern  requirements, 
and  duties  of  a  monitor.  Each  sponsor 
shall  ensure  that  its  administrative 
personnel  attend  State  agency  training 
provided  to  sponsors,  and  sponsors  shall 
provide  training  throughout  the  summer 
to  ensure  that  administrative  and  site 
personnel  are  thoroughly  knowledgeable 
in  all  requisite  areas  of  Program 
administration  and  operation  and  are 
provided  with  sufficient  information  to 
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enable  them  to  carry  out  their  Program 
responsibilities.  Each  site  shall  have 
present  at  each  meal  service  at  least  one 
person  who  has  received  this  training. 

(j)  Sponsors  shall  not  claim 
reimbursement  under  parts  210,  215,  220, 
or  226  of  this  Chapter,  or  any  other 
Federally-funded  program  for  meals 
served  under  the  Program. 

(k)  Each  sponsor  whose  total  Program 
payments  under  any  Program  agreement 
are  expected  to  exceed  $75,000  shall 
have  an  audit  conducted  of  its  Program 
claims  and  the  supporting 
documentation  for  those  claims.  The 
audit  shall  be  conducted  in  accordance 
with  the  provisions  of  §  225.13(a)  and 
(b).  A  report  on  the  audit  shall  be 
submitted  to  the  State  agency. 

§  225.21  Meal  service  requirements. 

(a)  Time  restrictions  for  meal  service. 

(l)  Three  hours  shall  elapse  between 
the  beginning  of  one  meal  service, 
including  supplements,  and  the 
beginning  of  another,  except  that  4  hours 
shall  elapse  between  the  service  of  a 
lunch  and  supper  when  no  supplement  is 
served  between  lunch  and  supper.  The 
service  of  supper  shall  begin  no  later 
than  7  p.m.,  unless  the  State  agency  has 
granted  a  waiver  of  this  requirement  due 
to  extenuating  circumstances.  These 
waivers  shall  be  granted  only  when  the 
State  agency  and  the  sponsor  ensure 
that  special  arrangements  shall  be  made 
to  monitor  these  sites.  In  no  case  may 
the  service  of  supper  extend  beyond  8 
p.m.  The  time  restrictions  in  this 
subparagraph  shall  not  apply  to 
residential  camps. 

(2)  The  duration  of  the  meal  service 
shall  be  limited  to  two  hours  for  lunch  or 
supper  and  one  hour  for  all  other  meals. 

(3)  Meals  served  outside  of  the  period 
of  approved  meal  service  shall  not  be 
eligible  for  Program  payments. 

(4)  Any  permanent  or  planned 
changes  in  meal  service  periods  must  be 
approved  by  the  State  agency. 

(5)  Meals  for  each  meal  service  which 
are  not  prepared  at  the  food  service  site 
-shall  be  delivered  within  one  hour  of  the 
beginning  of  the  appropriate  meal 
service  unless  the  site  has  adequate 
facilities  for  holding  hot  or  cold  meals 
within  the  temperatures  required  by 
State  or  local  health  regulations. 

(6)  The  sponsor  shall  serve  only  the 
type(s)  of  meals  for  which  it  is  approved 
under  its  agreement  with  the  State 
agency. 

(b)  Meal  patterns.  The  meal 
requirements  for  the  Program  are 
designed  to  provide  nutritious  and  well- 
balanced  meals  to  each  child.  Sponsors 
shall  ensure  that  meals  served  meet  all 
of  the  requirements.  Except  as  otherwise 
provided  in  this  section,  the  following 


tables  present  the  minimum 
requirements  for  meals  served  to 
children  in  the  Program. 

Breakfast 1 

(b)(1)  The  minimum  amount  of  food 
components  to  be  served  as  breakfast 
are  as  follows: 

'  Food  components  Minimum  amount 

Milk* 

Milk,  fluid . .  1  cup  5  (14  pint,  8  fl. 

oz). 

Vegetables  and  Fruits 

Vegetables(s)  and/or  fruit(s) -  14  cup. 

or 

Full-strength  vegetable  or  fruit  14  cup  (4  fl.  oz.). 
juice, 
or 

An  equivalent  quantity  of  any  com¬ 
bination  of  vegetable(s),  fruit(s), 
and  juice 

Bread  and  and  Bread  Alternates  * 


Bread . . .  1  slice. 

or 

Combread.  biscuits,  rolls,  muffins,  1  senring. 
etc.5. 

or 

Cold  dry  cereal 5....... . ™.™..™.  %  cup  or  1  oz. 

or 

Cooked  cereal  or  cereal  grains....™.  *4  cup. 


or 

Cooked  pasta  or  noodle  products ....  14  cup. 
or 

An  equivalent  quantity  of  any  com¬ 
bination  of  bread/bread  alter¬ 
nate. 

Meat  and  Meat  Alternates  (optional) 


Lean  meat  or  poultry  or  fish _  1  oz. 

or 

Cheese _ _ _  1  oz. 

or 

Eggs -  1  large  egg. 

or 

Cooked  dry  beans  or  peas _  Vi  cup. 

or 

Peanut  butter _ _  2  tbsp. 

or. 

An  equivalent  quantity  of  any  com¬ 
bination  of  meat/meat  alternate 


■Children  age  12  and  up  may  be  served  adult-size  portions 
based  on  the  greater  food  needs  of  older  boys  and  girls,  but 
shall  be  served  not  less  than  the  minimum  quantities  speci¬ 
fied  in  this  section. 

2  Milk  shall  be  served  as  a  beverage  or  on  cereal,  or  used 
in  part  for  each  purpose. 

’For  the  purposes  of  the  requirement  outlined  in  this 
subsection,  a  cup  means  a  standard  measuring  cup. 

'Bread,  pasta  or  noodle  products,  cereals,  and  cereal 
grains  (such  as  rice,  bulgur,  or  corn  gnts)  shall  be  whole- 
grain  or  enriched;  cornbread.  biscuits,  rolls,  muffins,  etc., 
shall  be  made  with  whole-grain  or  enriched  meal  or  flour; 
cereal  shall  be  whole-grain,  enriched  or  fortified. 

‘Serving  sizes  and  equivalents  to  be  published  in  guidance 
materials  by  FNS. 

‘Either  volume  (cup)  or  weight  (oz.),  whichever  is  less. 


Lunch  or  Supper1 

(2)  The  minimum  amounts  of  food 
components  to  be  served  as  lunch  or 
supper  are  as  follows: 

’  Food  components  Minimum  amount 

Milk 

Milk,  fluid,  served  as  a  beverage .  1  cup  *  (14  pint,  8  fl. 

oz). 

Vegetables  and  Fruits 

Vegetable^)  and/or  fruit(s)5 . .  V,  cup  total. 

Bread . . .  1  slice. 

or 

Combread,  biscuits,  rolls,  muffins,  1  serving 
etc.5, 
or 

Cooked  pasta  or  noodle  products  V*  cup. 


Food  components  Minimum  amount 

Cooked  cereal  grains........ _ .............  14  cup. 

or 

An  equivaalent  quantity  of  any 
combination  of  bread/bread  al¬ 
ternate 

Meat  and  Meat  Alternates 

Lean  meat  or  poultry  or  fish™.....™.  8  oz. 
or 

Cheese _ _ 2  oz. 

or 

Eggs- _ _ 2  large  eggs. 

or 

Cooked  dry  beans  or  peas  — .........  1  cup. 

or 

Peanut  butter _ _  4  tbsp. 

or 

An  equivalent  quantity  of  any  com¬ 
bination  of  meat/meat  alternate 

■Children  age  12  and  up  may  be  served  adult-size  portions 
based  on  the  greater  food  needs  of  older  boys  and  girls,  but 
shall  be  served  not  less  than  the  minimum  quantities  speci¬ 
fied  in  this  section. 

2  For  purposes  of  the  requirements  outlined  in  this  subsec¬ 
tion,  a  cup  means  a  standard  measuring  cup. 

“Serve  2  or  more  kinds  of  vegetable(s)  and/or  fruit(s)  or  a 
combination  of  both.  Full-strength  vegetable  or  fruit  juice  may 
be  counted  to  meet  not  more  than  one-half  of  this  require¬ 
ment 

4  Bread,  pasta  or  noodle  products,  and  cereal  grains  (such 
as  rice,  bulgur,  or  com  gnts)  shall  be  whole-grain  or  en¬ 
riched;  cornbread,  biscuits,  rolls,  muffins,  etc.,  shall  be  made 
with  whole-gram  or  enriched  meal  or  flour;  cereal  shall  be 
whole-grain  or  enriched  or  fortified. 

“Serving  sizes  and  equivalents  to  be  published  in  guidance 
materials  by  FNS. 


Supplemental  Food  1 

(3)  The  minimum  amounts  of  food 
components  to  be  served  as 
supplemental  food  are  as  follows.  Select 
two  of  the  following  four  components. 
(Juice  may  not  be  served  when  milk  is 
served  as  the  only  other  component.) 

Food  components  Minimum  amount 

Milk* 

Milk,  fluid . . . .  1  cup  5  (14  pint,  8  fl. 

oz). 

Vegetables  and  Fruits 

Vegetable(s)  and/or  fruit(s) . . %  cup. 

or 

Full-strength  vegetable  or  fruit  %  cup  (6  fl.  oz.). 
juice, 
or 

An  equivalent  quantity  of  any  com¬ 
bination  of  vegetable^),  fruit(s), 
and  juice 

Bread  and  Bread  Alternates  4 


Bread _  1  slice. 

or 

Combread,  biscuits,  rolls,  muffins,  1  serving. 

etc5, 
or 

Cold  dry  cereal  * _ _ 44  cup  or  1  oz 

or 

Cooked  cereal . . . .  14  cup. 

or 

Cooked  pasta  or  noodle  products ....  14  cup. 
or 

Cooked  cereal  grains . .  V4  cup. 

or 

An  equivalent  quantity  of  any  com¬ 
bination  of  bread/bread  alter¬ 
nate. 


Meat  and  Meat  Alternates 


Lean  meat  or  poultry  or  fish _ .........  1  oz. 

or 

Cheese . . 1  oz. 

or 

Eggs - 1  large  egg 

or 

Cooked  dry  beans  or  peas _ _ _ _  14  cup. 

or 

Peanut  butter _ 2  tbsp. 
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Food  components  Minimum  amount 


or 

An  equivalent  quantity  of  any  com- 
.  bination  of  meat/meat  alternate 


1  Children  age  12  and  up  may  be  served  adult-size  por¬ 
tions  based  on  the  greater  food  needs  of  older  boys  and 
girts,  but  shall  be  served  not  less  than  the  minimum  quanti¬ 
ties  specified  in  this  section. 

3  Milk  should  be  served  as  a  beverage  or  on  cereal,  or 
used  in  part  for  each  purpose. 

3  For  purposes  of  the  reuirements  outlined  in  this  subsec¬ 
tion.  a  cup  means  a  standard  measuring  cup. 

4  Bread,  pasta  or  noodle  products,  and  cereal  grains  (such 
as  rice,  bulgur,  or  corn  grits)  shall  be  whole  grain  or 
enriched;  cornbread,  biscuits,  roils,  muffins,  etc.,  shall  be 
made  with  whole-grain  or  enriched  meal  or  flour;  cereal  shall 
be  whole-grain  or  enriched  or  fortified. 

5  Serving  sizes  and  equivalents  to  be  published  in  guid¬ 
ance  materials  by  FNS.  J 

3  Either  volume  (cup)  or  weight  (oz.),  whichever  is  less. 

(c)  Meat  or  meat  alternate.  Meat  or 
meat  alternates  served  under  the 
Program  are  subject  to  the  following 
requirements  and  recommendations. 

(1)  The  required  quantity  of  meat  or 
meat  alternate  shall  be  the  quantity  of 
the  edible  portion  as  served.  These 
foods  must  be  served  in  a  main  dish,  or 
in  a  main  dish  and  one  other  menu  item. 

(2)  Cooked  dry  beans  or  peas  may  be 
used  as  a  meat  alternate  or  as  a 
vegetable,  but  they  may  not  be  used  as 
both. 

(3)  Textured  vegetable  protein 
products,  cheese  alternate  products,  and 
enriched  macaroni  with  fortified  protein 
may  be  used  to  meet  part,  but  not  all,  of 
the  meat/meat  alternate  requirement. 

(4)  If  the  sponsor  believes  that  the 
recommended  portion  size  of  any  meat 
or  meat  alternate  is  too  large  to  be 
appealing  to  children,  the  sponsor  may 
reduce  the  portion  size  of  that  meat  or 
meat  alternate  and  supplement  it  with 
another  meat  or  meat  alternate  to  meet 
the  full  requirement. 

(d)  Varying  amounts.  The  State 
agency  may  authorize  the  sponsor  to 
serve  food  in  smaller  quantities  than  are 
indicated  in  paragraph  (b)  of  this  section 
to  children  under  six  years  of  age  if  the 
State  agency  determines  that  the 
sponsor  has  the  capability  to  ensure  that 
variations  in  portion  size  are  in 
accordance  with  the  age  levels  of  the 
children  served.  In  such  cases,  the 
sponsor  shall  follow  the  age-appropriate 
meal  pattern  requirements  contained  in 
the  Child  Care  Food  Program  regulations 
(7  CFR  Part  226). 

(e)  Infant  meal  patterns.  Sponsors 
approved  to  serve  children  under  one 
year  of  age  shall  be  required  to  comply 
with  the  applicable  meal  requirements 
contained  in  the  Child  Care  Food 
Program  regulations  (7  CFR  Part  226). 

(f)  Additional  foods.  To  improve  the 
nutrition  of  participating  children, 
additional  foods  may  be  served  with 
each  meal. 

(g)  Temporary  unavailability  of  milk. 
If  emergency  conditions  prevent  a 
sponsor  normally  having  a  supply  of 


milk  from  temporarily  obtaining  milk 
deliveries,  the  State  agency  may 
approve  the  service  of  breakfasts, 
lunches  or  suppers  without  milk  during 
the  emergency  period. 

(h)  Continuing  unavailability  of  milk. 
The  inability  of  a  sponsor  to  obtain  a 
supply  of  milk  on  a  continuing  basis 
shall  not  bar  it  from  participation  in  the 
Program.  In  such  cases,  the  State  agency 
may  approve  service  of  meals  without 
milk,  provided  that  an  equivalent 
amount  of  canned,  whole  dry  or  nonfat 
dry  milk  is  used  in  the  preparation  of  the 
components  of  the  meal  set  forth  in  the 
tables  included  in  this  section.  In 
addition,  the  State  agency  may  approve 
the  use  of  nonfat  dry  milk  in  meals 
served  to  children  participating  in 
activities  which  make  the  service  of 
fluid  milk  impracticable,  and  in 
locations  which  are  unable  to  obtain 
fluid  milk.  Such  authorization  shall 
stipulate  that  nonfat  dry  milk  be 
reconstituted  at  normal  dilution  and 
under  sanitary  conditions  consistent 
with  State  and  local  health  regulations. 

(i)  Statewide  substitutions.  In 
American  Samoa,  Puerto  Rico,  Guam, 
the  Virgin  Islands,  the  Trust  Territory  of 
the  Pacific  Islands,  and  the  Northern 
Mariana  Islands,  the  following 
variations  from  the  meal  requirements 
and  authorized:  a  serving  of  a  starchy 
vegetable,  such  as  ufi,  tanniers,  yams, 
plantains,  or  sweet  potatoes  may  be 
substituted  for  the  bread  requirements. 

(j)  Individual  substitutions. 
Substitutions  may  be  made  by  sponsors 
in  food  listed  in  paragraph  (b)  of  this 
section  if  individual  participating 
children  are  unable,  because  of  medical 
or  other  special  dietary  needs,  to 
consume  such  foods.  Such  substitutions 
shall  be  made  only  when  supported  by  a 
statement  from  a  recognized  medical 
authority  which  includes  recommended 
alternate  foods.  Such  statements  shall 
be  kept  on  file  by  the  sponsor. 

(k)  Special  variations.  FNS  may 
.  approve  variations  in  the  food 
components  of  the  meals  on  an 
experimental  or  a  continuing  basis  for 
any  sponsor  where  there  is  evidence 
that  such  variations  are  nutritionally 
sound  and  are  necessary  to  meet  ethnic, 
religious,  economic,  or  physical  needs. 

(l)  Donated  commodities.  Institutions 
shall  efficiently  use  in  the  Program  any 
foods  donated  by  the  Department  and 
accepted  by  the  institution. 

(m)  Plentiful  foods.  Institutions  shall, 
in  so  far  as  practicable,  purchase  and 
efficiently  use  in  the  Program  foods 
designated  as  plentiful  by  the 
Department. 

(n)  Sanitation.  Institutions  shall 
ensure  that  in  storing,  preparing,  and 
serving  food,  proper  sanitation  and 


health  standards  are  met  which  conform 
with  all  applicable  State  and  local  laws 
and  regulations.  Institutions  shall  ensure 
that  adequate  facilities  are  available  to 
store  food  or  hold  meals. 

§  225.22  Free  meal  policy. 

(a)  Basic  policy.  As  part  of  the 
application,  applicants  shall  submit  a 
statement  of  their  policy  for  serving  free 
meals  at  all  sites  under  their 
jurisdiction.  No  application  may  be 
approved  unless  its  accompanying 
policy  statement  is  approved.  The  policy 
statement  shall  consist  of  an  assurance 
to  the  State  agency  that  all  children  are 
served  the  same  meals  at  no  separate 
charge  and  that  there  is  no 
discrimination  in  the  course  of  the  food 
service. 

(b)  Camps.  In  addition,  the  policy 
statement  for  a  camp  which  charges 
separately  for  meals  shall  include  the 
following: 

(1)  A  statement  that  the  camp’s 
eligibility  standards  conform  to  the 
State’s  family  size  and  income 
standards  for  free  and  reduced-price 
school  meals; 

(2)  A  description  of  the  method  for 
accepting  applications; 

(3)  A  description  of  the  method  for 
collecting  payments  from  children  who 
pay  the  full  price  of  the  meal  while 
protecting  the  anonymity  of  children 
receiving  a  free  meal. 

(4)  An  assurance  that  the  camp  will 
establish  a  hearing  procedure  for 
families  wishing  to  appeal  a  denial  of  an 
application  for  free  meals  which 
provides  for  the  following: 

(i)  That  a  simple,  publicly  announced 
method  will  be  used  for  a  family  to 
make  an  oral  or  written  request  for  a 
hearing; 

(ii)  That  the  family  will  have  the 
opportunity  to  be  assisted  or 
represented  by  an  attorney  or  other 
person; 

(iii)  That  the  family  will  have  an 
opportunity  to  examine  the  documents 
and  records  supporting  the  decision 
being  appended  both  before  and  during 
the  hearing: 

(iv)  That  the  hearing  will  be 
reasonably  prompt  and  convenient  for 
the  family; 

(v)  That  adequate  notice  will  be  given 
to  the  family  of  the  time  and  place  of  the 
hearing; 

(vi)  That  the  family  will  have  an 
opportunity  to  present  oral  or 
documentary  evidence  and  arguments 
supporting  its  position; 

(vii)  That  the  family  will  have  an 
opportunity  to  question  or  refute  any 
testimony  or  other  evidence  and  to 
confront  and  cross-examine  any  adverse 
witnesses; 
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(viii)  That  the  hearing  shall  be 
conducted  and  the  decision  made  by  a 
hearing  official  who  did  not  participate 
in  the  action  being  appealed; 

(ix)  That  the  decision  shall  be  based 
on  the  oral  and  documentary  evidence 
presented  at  the  hearing  and  made  a 
part  of  the  record; 

(x)  That  the  family  and  any 
designated  representative  shall  be 
notified  in  writing  of  the  decision; 

(xi)  That  a  written  record  shall  be 
prepared  for  each  hearing  which 
includes  the  action  being  appealed,  any 
documentary  evidence  and  a  summary 
of  oral  testimony  presented  at  the 
hearing,  the  decision  and  the  reasons  for 
the  decision,  and  a  copy  of  the  notice 
sent  to  the  family;  and 

(xii)  That  the  written  record  shall  be 
maintained  for  a  period  of  three  years 
following  the  conclusion  of  the  hearing, 
during  which  it  shall  be  available  for 
examination  by  the  family  or  its 
representatives  at  any  reasonable  time 
and  place. 

(5)  An  assurance  that,  if  a  family 
requests  a  hearing,  the  child  shall 
continue  to  receive  free  meals  until  a 
decision  is  rendered. 

(6)  An  assurance  that  there  will  be  no 
overt  identification  of  free  meal 
recipients  and  no  discrimination  against 
any  child  on  the  basis  of  race,  color,  or 
national  origin. 

(c)  Public  Announcements.  Each 
sponsor  shall  annually  announce  in  the 
media  serving  the  area  from  which  it 
draws  its  attendance,  the  availability  of 
free  meals.  Camps  shall  annually 
announce  to  all  participants  the 
availability  of  free  meals  for  eligible 
children.  All  announcements  must  also 
state  that  meals  are  available  without 
regard  to  race,  color  or  national  origin. 

Subpart  E— Miscellaneous  Provisions 

§  225.23  Other  provisions. 

(a)  Grant  closeout  procedures.  Grant 
closeout  procedures  for  the  Program 
shall  be  in  accordance  with  Attachment 
K  of  the  Office  of  Management  and 
Budget  Circular  A-110  (41  FR  32016,  July 
30, 1976),  or  Attachment  L  of  the  Office 
of  Management  and  Budget  Circular  A- 
102  (42  FR  45828,  September  12, 1977), 
whichever  is  applicable. 

(b)  Termination  for  cause.  (1)  FNS 
may  terminate  a  State  agency’s 
participation  in  the  Program  in  whole,  or 
in  part,  whenever  it  is  determined  that 
the  State  agency  has  failed  to  comply 
with  the  conditions  of  the  Program.  FNS 
shall  promptly  notify  the  State  agency  in 
writing  of  the  termination  an3  reason  for 
the  termination,  together  with  the 
effective  date  and  shall  allow  the  State 
30  calendar  days  to  respond.  In 


instances  where  the  State  does  respond, 
FNS  shall  inform  the  State  of  its  final 
determination  no  later  than  30  calendar 
days  after  the  State  responds.  (2)  A 
State  agency  shall  terminate  a  sponsor's 
participation  in  the  Program  by  written 
notice  whenever  it  is  determined  by  the 
State  agency  that  the  sponsor  has  failed 
to  comply  with  the  conditions  of  the 
Program.  (3)  When  participation  in  the 
Program  has  been  terminated  for  cause, 
any  funds  paid  to  the  State  agency  or  a 
sponsor  or  any  recoveries  by  FNS  from 
the  State  agency  or  by  the  State  agency 
from  a  sponsor  shall  be  in  accordance 
with  the  legal  rights  and  liabilities  of  the 
parties. 

(c)  Termination  for  convenience.  FNS 
and  the  State  agency  may  agree  to 
terminate  the  State  agency’s 
participation  in  the  Program  in  whole,  or 
in  part,  when  both  parties  agree  that  the 
continuation  of  the  Program  would  not 
produce  beneficial  results 
commensurate  with  the  further 
expenditure  of  funds.  The  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date 
and.  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  The  State 
agency  shall  not  incur  new  obligations 
for  the  terminated  portion  after  the 
effective  date,  and  shall  cancel  as  many 
outstanding  obligations  as  possible.  The 
Department  shall  allow  full  credit  to  the 
State  agency  for  the  Federal  share  of  the 
noncancellable  obligations  properly 
incurred  by  the  State  agency  prior  to 
termination.  A  State  agency  may 
terminate  a  sponsor’s  participation  in 
the  manner  provided  for  in  this 
paragraph. 

(d)  Maintenance  of  effort. 

Expenditures  of  funds  from  State  and 
local  sources  for  the  maintenance  of 
food  programs  for  children  shall  not  be 
diminished  as  a  result  of  funds  received 
under  the  Act  and  a  certification  to  this 
effect  shall  become  part  of  the 
agreement  provided  for  in  §  225.3(c). 

(e)  Program  benefits.  The  value  of 
benefits  and  assistance  available  under 
the  Program  shall  not  be  considered  as 
income  or  resources  of  recipients  and 
their  families  for  any  purpose  under 
Federal,  State  or  local  laws,  including, 
but  not  limited  to,  laws  relating  to 
taxation,  welfare,  and  public  assistance 
programs. 

(f)  State  requirements.  Nothing 
contained  in  this  part  shall  prevent  a 
State  agency  from  imposing  additional 
operating  requirements  which  are  not 
inconsistent  with  the  provisions  of  this 
part,  provided  that  such  additional 
requirements  shall  not  deny  the  Program 
to  an  area  in  which  poor  economic 
conditions  exist,  and  shall  not  result  in  a 
significant  number  of  needy  children  not 


having  access  to  the  Program.  Prior  to 
imposing  any  additional  requirements, 
the  State  agency  must  receive  approval 
from  FNSRO. 

(g)  Fraud  penalty.  Whoever 
embezzles,  willfully  misapplies,  steals, 
or  obtains  by  fraud  any  funds,  assets,  or 
property  that  are  the  subject  of  a  grant 
or  other  form  of  assistance  under  this 
part,  whether  received  directly  or 
indirectly  from  the  Department  or 
whoever  receives,  conceals,  or  retains 
such  funds,  assets,  or  property  to  his  use 
or  gain,  knowing  such  funds,  assets,  or 
property  have  been  embezzled,  willfully 
misapplied,  stolen,  or  obtained  by  fraud 
shall,  if  such  funds,  assets,  or  property 
are  of  the  value  of  $100  or  more,  be  fined 
not  more  than  $100,000  or  imprisoned 
not  more  than  five  years,  or  both,  or,  if 
such  funds,  assets,  or  property  are  of  a 
value  of  less  than  $100,  shall  be  fined 
hot  more  than  $1,000  or  imprisoned  for 
not  more  than  one  year,  or  both. 

§  225.24  Program  information. 

(a)  Persons  desiring  information 
concerning  the  Program  may  write  to  the 
appropriate  State  agency  or  Regional 
Office  of  FNS  as  indicated  below: 

(1)  In  the  States  of  Connecticut, 

Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont:  New 
England  Regional  Office,  FNS,  U.S. 
Department  of  Agriculture,  33  North 
Avenue,  Burlington,  MA  01803. 

(2)  In  the  States  of  Delaware,  District 
of  Columbia,  Maryland,  New  Jersey, 

New  York,  Pennsylvania,  Puerto  Rico, 
Virginia,  Virgin  Islands,  and  West 
Virginia:  Mid-Atlantic  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture, 

One  Vahlsing  Center,  Robbinsville,  NJ 
08691. 

(3)  In  the  States  of  Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee:  Southeast  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture, 
1100  Spring  Street  NW„  Atlanta,  GA 
30367. 

(4)  In  the  States  of  Illinois,  Indiana, 
Michigan,  Minnesota,  Ohio  and 
Wisconsin:  Midwest  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  536 
South  Clark  Street,  Chicago,  IL  60605. 

(5)  In  the  States  of  Arkansas, 

Louisana,  New  Mexico,  Oklahoma  and 
Texas:  Southwest  Regional  Office,  FNS, 
U.S.  Department  of  Agriculture,  1100 
Commerce  Street,  Room  5-C-30,  Dallas, 
TX  75202. 

(6)  In  the  States  of  Colorado,  Iowa, 
Kansas,  Missouri,  Montana,  Nebraska, 
North  Dakota,  South  Dakota,  Utah  and 
Wyoming:  Mountain  Plains  Regional 
Office,  FNS,  U.S.  Department  of 
Agriculture,  2420  West  26th  Avenue, 
Room  430,  Denver,  CO  80211. 


Federal  Register  /  Vol.  45,  No.  218  f  Friday,  November  7,  1980  /  Proposed  Rules 


74413 


(7)  In  the  States  of  Alaska,  American 
Samoa,  Arizona,  California,  Guam, 
Hawaii,  Idaho,  Nevada,  Oregon,  Trust 
Territory  of  the  Pacific  Islands,  the 
Northern  Mariana  Islands,  and 
Washington:  Western  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  550  • 
Kearny  Street,  Room  400,  San  Francisco, 
CA  94108. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  10.559,  Summer  Food  Service 
Program  for  Children). 

(The  Summer  Food  Service  Program  for 
Children  is  subject  to  Part  III  of  Attachment 
A  of  OMB  Circular  No.  A-95  (revised).  Part 
III  requires  that  Governors  or  their 
designated  Plan  review  agency  be  given  the 
opportunity  to  reivew  the  State  plans 
required  by  Program  regulations.) 

Dated:  November  4, 1980. 

Sydney  J.  Butler, 

Acting  Assistant  Secretary  for  Food  and 
Consumer  Services. 
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